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An open letter to delegations on continuing post-Doha Declaration negotiations: 

The Declaration on the TRIPS Agreement and Public Health from the WTO meeting in Doha in November 2001 was an important international consensus on the appropriate balance between private intellectual property protection and access to essential medicines.  In it, member states of the WTO recognized “the gravity of public health problems afflicting many developing and developed countries” and reaffirmed the right of WTO members to “use, to the full, the provisions in the TRIPS Agreement” that provide flexibility for the purpose of protecting public health, such as compulsory licensing.  Paragraph 6 of the Declaration recognizes that “effective use of compulsory licensing” is difficult in countries that lack the manufacturing capacity to produce their own generic drugs.  While an obvious solution for these countries is to import generic medicines from other countries, Article 31(f) of TRIPS requires that generic drugs produced under compulsory licenses be used predominantly in domestic markets.

Any reconciliation of this problem that prevents developing countries from making “effective use” of compulsory licensing or using compulsory licensing “to the full” would violate both the letter and spirit of the Doha Declaration.  Yet this would be the precise effect of certain restrictions proposed by the United States, the European Union, Japan, Switzerland and Canada in recent paragraph 6 negotiations.  These restrictions include a requirement that countries notify the WTO TRIPS Council of the issuance of any compulsory license for export; the payment of compensation to patent-holders at levels to be determined by the exporting country; and costly safeguards against reimportation of generic medicines to third countries.  The United States has also insisted that paragraph 6 be restricted to medicines used to treat AIDS, tuberculosis and malaria to the exclusion of many other important diseases—a requirement that does not apply to other types of compulsory licensing and is not found anywhere in the Doha Declaration.  It is also contrary to the promotion of the human right to the highest attainable standard of health found in the International Covenant on Economic, Social and Cultural Rights and other widely ratified international treaties. 

The United States and other industrialized countries have a record of using multilateral trade negotiations to undermine the letter and spirit of the Doha Declaration.  Recent negotiations in Latin America and the Caribbean have, in particular, sought stronger restrictions on compulsory licensing than are contained in TRIPS, thus narrowing a mechanism whose “full use” the Doha Declaration encourages.  Any solution to paragraph 6 that places restrictions on a particular form of compulsory licensing—in this case licensing for export—would constitute yet another end-run around the multilateral consensus represented by the Doha Declaration.  

It would be a cruel irony if industrialized countries succeeded in imposing a burdensome compulsory licensing regime on countries that are too poor to produce generic drugs locally.  These are the countries whose public health emergencies inspired the Doha Declaration.  They are home to millions of people for whom importation of generic drugs is a matter of life and death.  Compulsory licensing regimes in these countries should allow maximum flexibility for generating generic competition in order that the right to the highest attainable standard of health be safeguarded.
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