13th November 2002


From
N. B. Zaveri
Advocate
Mumbai.

MOST URGENT

For,
Shri. Manoj Joshi 
Deputy Secretary 
Department of Commerce 
Government of India


Further Note on Art 31(f)

I think I would be failing in my duty as a citizen if I do not bring to your notice the following important points of vital public and national interests and the Constitutional requirements.  On consideration of these points, you will appreciate that these matters go to the root of the matter, and if not taken care of, any government decisions and actions taken, may not only be unconstitutional, but may place the nation in an embarrassing position of having entered into international arrangement, which it is unable implement because of non-conformity with the constitutional requirements and public interests.

Further to my e-mail message of 12.11.2002, I would request for urgent consideration of the following important points by the government while deciding on the stand to be adopted and presentation to be made on behalf of Government of India and the developing nations

	There is no doubt or dispute - in fact EC has already admitted and confirmed as mentioned in my note of 12.11.2002 - that the requirement of Art 31(f) of supplies for domestic market is confined only to predominant part, and that exports are permissible in respect of non-predominant part. It is now accepted that the non-predominant part could be as much as 49.9% of total production.


In respect of the exports of non-predominant part, no terms and conditions – either substantive, procedural or otherwise - are prescribed by TRIPS.



	Acceptance of the terms and conditions as suggested in the Chairman’s draft note would mean acceptance of onerous conditions and obligations for even the non-predominant part exports.  In other words, the South Countries and generic industry would be giving up even the existing benefits.


Members obligation under Art 31(f) limited - As per existing Art 31(f) provisions while granting authorization, a Member country is only required to stipulate as a condition of such grant, that the authorization is given predominantly for the supply of the domestic market.  There is no obligation on the Member to monitor or take any post grant measures to ensure compliance with this requirement. 

	As such any breach or non-compliance by a licensee would not be a cause for complaint or dispute under WTO/DS procedures.  Any exports in breach of such requirement can only be treated as failure to abide by license conditions, and consequently not protected or covered by the license.  At the highest this may give a cause for cancellation of license or may amount to infringement of the patent right, for which the government or the patentee may take action as per domestic law.  

Infringement would only be a private litigation in domestic Courts between the patentee and the licensee, for which Art 44(2) of TRIPS, specifically permits relief to be prescribed by way of remuneration as per Art 31(h).  This would enable keeping the door open for exports supplies, by providing for remuneration as per Art 31(h).

Accepting the suggestions as per Chairman’s note will mean acceptance of additional mandatory conditions and procedures at international level for information, verification, inspection, objections, delays, obstructions, and worse still, providing new causes of action for other Member countries and patentees to raise new disputes before WTO/DSB, even for the non-predominant part.  Instead of solving Para 6 problem, we would be creating more problems, delays and obstructions. 


	We cannot ignore the fact that ensuring availability of drugs and medicines required for improving health standards and nutrition – particularly for prevention, control and treatment of infectious diseases like AIDS/HIV, Malaria, T.B. etc., in sufficient quantities and at affordable prices is accepted and declared to be a matter of human right obligation for all UN Member Nations under the UN Charter, Universal Declaration of Human Rights, International Convention on Human Rights as well as regional treaties and domestic laws.  In a series of Declarations and Resolutions adopted during last two years at international conferences of UN General Assembly, WHO, UN AIDS, Human Rights Commission, this right and its primacy over trade rules including TRIPS, have been declared and confirmed.  

	This obligation is to be treated for the purposes of principle of Jus Cogens and Art 53 of Vienna Convention – (see note 12.11.2002) as a ‘peremptory norm of general international law from which no derogation is permitted’.   As such it overrides all the trade rules, including the requirements under Art 31(f) of TRIPS. It is therefore not permissible for the government or the nation to accept any obligation which takes away or compromises with these obligations or duties.

  
	In this context, I would invite your attention to Supreme Court mandates and rulings on the subject which provide complete guidance on the subject.


I would request you to kindly bring this to the attention of the Hon’ble Minister of Industry and Commerce Shri. Arun Suri and Minister of State Shri. Rajiv Pratap Rudi to enable them to take correct decision on the subject and avoid possible embarrassmentwhich would result from acceptance of any of the suggestions as per Chairman’s note.


With regards


N. B. Zaveri
Advocate
Mumbai – Dated: 13th November 2002.

(Kindly note  my new phone nos. [Office] (022) 22663301\3201 and 
Fax: 56359744 – Resi: (022) – 25163461)




Extracts from Supreme Court Judgements - 

People’s Union  for Civil Liberties v. Union of India 
(1997) 3 SCC 433 
At Para 8, cites from the AP High Court decision in the Challo Ramkonda Reddy v. State of A.P. with approval the following –

“In our opinion, the right to life and liberty guaranteed by Article 21 is so fundamental and basic that no compromise is possible with this right.  It is ‘non-negotiable’.  … The State has no right to take any action which will deprive a citizen of the enjoyment of this basic right except in accordance with a law which is reasonable, fair and just.”


At Para 9
“True it is that Constitution must be read as an integrated whole; but since the right guaranteed by Article 21 is too fundamental and basic to admit of any compromise, we are not prepared to read any exception into it by a process of interpretation.”


In Paschim Banga Khet Mazdoor Samity v. State of W.B.: 
(SCC pp. 43-44 & 48, paras 9 & 16)

“The Constitution envisages the establishment of a welfare State at the federal level as well as at the State level. In a welfare State the primary duty of the Government is to secure the welfare of the people.”  

Providing adequate medical facilities for the people is an essential part of the obligations undertaken by the Government in a welfare State.  

“Failure on the part of a government hospital to provide timely medical treatment to a person in need of such treatment results in violation of his right to life guaranteed under Article 21.”(Para 10)




LIC of India vs. Consumer Education & Research Centre
(1995) 5 SCC 482

“The authorities or private persons or industry are bound by the directives   contained in Part IV, Part III and the Preamble of the Constitution.  

“The Preamble, the arch of the Constitution, assures socio-economic justice to all the Indian Citizens in matters of equality of status and of opportunity with assurance to dignity of the individual.   Article 14 provides equality before law and its equal protection.   Article 19 assures freedoms with right to residence and settlement in any part of the country and Article 21 by receiving expansive interpretation of right to life extends to right to livelihood.  Article 38 in the Chapter of Directive principles enjoins the State to promote the welfare of the people by securing and protecting effective social order in which socio-economic justice shall inform status, to provide facilitates and opportunities among the individuals and groups of the people living in any part of the country and engaged in any avocation.   Article 39assures to secure the right to livelihood, health and strength of workers, men and women and the children of tender age.   The material resources of the community are required to be so distributed as best to subserve the common good.   Social security has been assured under Article 41 and Article 47 imposes a positive duty on the State to raise the standard of living and to improve public health.” (Para. 14)

“Article 25 of the Universal Declaration of Human Rights envisages that every one has the right to standard of living adequate for the health and well-being of himself and of his family including food, clothing, housing and medical care and necessary social services and the right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in the circumstances beyond his control.   Article 7 of the International Covenant on Economic and Social Rights equally assures right to every one to the enjoyment of just and favourable conditions of work which ensures not only adequate remuneration and fair wages but also decent living to the workers for themselves and their families in accordance with provisions of the Covenant.  Covenant on Right to Development enjoins the State to provide facilities and opportunities to make rights a reality and truism, so as to make these rights meaningful. (Para. 15)


“The basic framework of the Constitution is to provides a decent standard of living to the working people and especially provides security from the cradle to the grave.   Every State action whenever taken must be directed and be so interpreted as to take society one step towards the goal of establishing a socialist welfare society.  While examining the constitutional validity of legislative/administrative action, the touchstone of the Directive Principles of State Policy in the light of the Preamble provides yardstick to hold one way or the other .(Para.16)

“It would thus be well-settled law that the Preamble, Chapter of Fundamental Rights and Directive Principles accord right to livelihood as a meaningful life, social security and disablement benefits are integral schemes of socio-economic justice to the people, in particular to the middle class and lower middle class and all affordable people.” (Para 18)

AIR 1995 SC 922
“Therefore, it must be held that the right to health and medical care is a fundamental right under Art. 21 read with Article 39(c), 41 and 43 of the Constitution and make the life of the workman meaningful  and  purposeful  with dignity of person.  Right to life includes protection of the health and strength of the worker is a minimum requirement to enable a person to live with dignity.  The State, be it Union or State  Government or  an industry, public or private is enjoined to  take  all  such action  which  will promote health, strength and vigour of  the  workman during  the period of employment and leisure and health  and  happiness. The  health and strength of the worker is an integral facet of right  to life.   Denial thereof denudes the workman the finer  facets  of  life violating Art.21.”  








