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Legal Arguments to Support the AFRICAN GROUP PROPOSAL ON  THE IMPLEMENTATION OF PARAGRAPH 11 OF THE 30 AUGUST 2003 DECISION

Communication from Rwanda on behalf of the African Group


The following communication, dated 25 February 2005, is being circulated at the request of  the Delegation of Rwanda on behalf of the African Group.

_______________

I. Introduction

1. At the December 2004 TRIPS Council meeting, the African Group presented a proposal for the amendment of Article 31 of the TRIPS Agreement.  The proposed amendment is based on the waivers adopted in the 30 August 2003 General Council Decision with modifications but would not include the Chairman's statement either as part of the amendment text or as a footnote.  A number of issues arise with respect to the proposal mainly on account of some Members' concerns and arguments against the proposed approach.  First, some Members have argued that there is no need to actually amend the text of the TRIPS Agreement and a footnote would be the most appropriate way to implement paragraph 11 of the 30 August Decision.  This is the argument about legal form, which has taken up a significant amount of time in informal meetings and has been the subject of two legal opinions from the Legal Affairs Division of the WTO Secretariat. 
2. The second issue that arises relates to the proposed modifications to the 30 August Decision. While the African Group based these modifications on the agreement that the 'amendment would be based on the Decision, where appropriate', some other Members have argued that this amounts to a re-opening of the Decision as opposed to a technical adaptation.  The third issue that arises relates to the Chairman's Statement and how it would be dealt with in the context of an amendment.  The African Group considers that the Chairman's Statement should not be part of the amendment as it was not part of the 30 August Decision.  Making it part of the amendment text including through a footnote would elevate its legal status.  On the other hand, other Members argue that the Chairman's Statement has to be part of the amendment.
II. Legal Arguments
A. The Legal Form of the Amendment: The question of amendment by footnote

3. In its 1 March 2004 Note, the Legal Affairs Division concludes that "in WTO jurisprudence to date, footnotes have been considered by WTO panels and Appellate Body from a legal perspective to be an integral part of the text of the articles to which they are attached".
  In the Addendum dated 12 May 2004, the Division further concludes, in answer to the question whether incorporation of a document by reference in a footnote would have the same legal effect as if the provisions of that document were incorporated in full, that "the legal effect of such a reference, whether in the main body of the Agreement or in a footnote, would obviously depend on the way the reference is written".
  On the question of other possible forms of amendment, the Addendum concludes that there is no reason emanating from the law and jurisprudence of the WTO to date that would prevent Members from using the other options mentioned in the discussions including making additions to an article of the Agreement; modification of the relevant paragraphs of Article 31 of TRIPS; or through an annex.

4. In basic terms therefore the proposal by the African Group to add a paragraph to Article 31 with the relevant footnotes of the Decision becoming footnotes in the TRIPS Agreement stands on sound legal ground in WTO law and jurisprudence as confirmed by the Secretariat.  More importantly, this is the most direct and straightforward approach, which raises no doubts about the legal standing of the amendment.  As is clear from the Secretariat's Notes, while Panels and the Appellate Body have generally interpreted footnotes as a substantive part of the text, the question of the status of footnotes vis-à-vis the text of an agreement has never been positively examined by a panel or the Appellate Body. 

5. According to the Oxford English Dictionary, a footnote means "an additional piece of information printed at the bottom of a page".
  The Longman Dictionary of Contemporary English Online on its part defines a footnote as "a note at the bottom of the page of a book, which gives more information about something" and as "a piece of additional information that is not very important but is interesting or helps you understand something".
  The ordinary meaning of a footnote is therefore a note that provides additional information or explanation but that is not as important as the text to which it is attached.  Consequently, while it is possible that in the WTO context a footnote could contain information of substantive value or import, it is not entirely certain that a footnote has the same substantive value as the text of the Agreement.

6. Consequently, because of a lack of any specific positive finding on this question by a WTO panel or Appellate Body and considering the ordinary meaning of the word footnote, there is a significant degree of uncertainty that arises with respect to using a footnote to implement a very crucial amendment to the TRIPS Agreement and, in particular, to give the solution certainty and legal security.  The footnote approach therefore raises important concerns which have not been fully addressed and which are likely to remain.  Since there is a more straightforward, less complicated and legally secure route which has not been doubted by any Member, that is, direct amendment of the TRIPS Agreement by inserting the emending text in the body of the Agreement, there is no basis to look for alternatives.
B. Justifications for the modifications to the 30 August Decision

7. The African Group proposal modifies the 30 August Decision as appropriate and, in particular, proposes to eliminate a number of provisions in the Decision.  There is a sound legal basis for proposing to eliminate these provisions.  The Group's proposal is legally based on the test that was established by the 30 August Decision.  The test for basing the amendment on the Decision's provisions was established to be appropriateness. The question for the TRIPS Council then is what does the standard of appropriateness mean?  What factors need to be considered in determining what is appropriate and what is not?  Should the only factor be political expediency? 
8. Clearly, political expediency or efficiency for its sake is not the guiding principle for determining appropriateness although it may be a consideration.  The appropriateness of particular elements should be understood to mean those elements in the Decision that are necessary to ensure the amendment is legally predictable, secure and economically and socially sustainable, that is, that the amendment fulfils the aspirations for those for whom paragraph 6 of the Doha Declaration was meant to serve.  Arguments simply based on political expediency or efficiency for its sake cannot therefore suffice.  In particular, the argument that the amendment should simply be a technical transposition of the Decision does not find any legal basis in the 30 August Decision itself or in the context of the negotiations leading to its adoption.  If the idea was to undertake such a technical transposition, nothing would have been easier than for the General Council simply saying that. Consequently, to proceed on the basis of a technical transposition would be to deprive the appropriateness test established by the Decision of any meaning.
9. Based on the appropriateness test, the African Group has proposed to eliminate, first, those provisions whose purpose has already been served or that would be redundant in the context of an amendment.  These could be seen as self-eliminating elements. Secondly, it is proposed to eliminate other provisions whose purpose would otherwise be served by other provisions of the TRIPS Agreement such as the Agreement's provisions on enforcement.  This approach maintains the fundamental elements and substance of the Decision. Below is a detailed justification for the modifications made on both accounts.
10. The self-eliminating elements appropriate to eliminate or otherwise modify include the following:

· The Preamble: The preamble was meant to provide the context for the Decision but does not contain any substantive provisions nor does it establish rights and obligations;

· The last part of paragraph 1(b) dealing with Members that may voluntarily not use the system or that may use the system only in limited circumstances: This part does not have any substantial value in light of the definition of an eligible importing Member as proposed by the African Group.  There is a requirement of notification to qualify as an eligible importing Member.  All those self-selecting Members who do not wish to use the system just need not notify;

· Paragraph 6(ii) on regional patent systems:  This does not provide any legal rights or obligations but in fact attempts to provide policy advice.  Clearly, Members are currently entitled to develop regional systems of patents if they choose to and to determine how to implement such regional systems.  It should also be noted that while there is nothing that prevents Members from cooperating, the viability of regional systems that seek to harmonize standards (one-size-fits-all) is questionable. Consequently, the amendment is not the right place to issue this type of policy advice;

· Paragraph 8 on review of the Decision: This paragraph deals with the annual review of the Decision, which is aimed at fulfilling the requirements of Article 10.4 of the WTO Agreement.  This Article is only applicable to waivers.  The African Group's proposal is a proposal for a permanent amendment to the TRIPS Agreement to which Article 10.4 does not apply.  Any review of the implementation of the amendment, except where otherwise provided, will like the rest of TRIPS provisions be undertaken in the context of Article 68 and the review of implementation under Article 71 of TRIPS;

· Paragraph 9 on prejudice to other rights:  This paragraph simply reaffirms the rights that Members already have and does not therefore confer any new rights.  The proposed amendment will be part of the TRIPS Agreement, which, in accordance with WTO law and jurisprudence, has to be read together consistently.  For this reason there is no risk that one could interpret the amendment as somehow eliminating the application of other provisions of Article 31 except where it is specifically provided for;  and,

· Paragraph 11 on an amendment replacing the Decision: This paragraph was aimed at providing a mandate for the amendment work. Once there is an amendment, its purpose will have been served.

11. At the second level, there are elements of the Decision such as those relating to conditions for the use of the Decision whose purpose will otherwise be served by other provisions of the TRIPS Agreement such as the Agreement's provisions on enforcement and the already existing provisions of Article 31.  In this category would fall most of the provisions of paragraph 2 of the Decision.  In particular:

· Paragraph 2(a) (i) relating to specifying the names and quantities needed: Article 31 as currently set up already has conditions of comparative nature which would take care of what the Decision intended to do here.  The patent holder must be informed under Article 31(b) of the issuance of licences and since the legal validity of a licence is subject to judicial review or other independent review by a distinct higher authority under Article 31(i), the conditions of the issue of licence including the name of the licensee, the relevant products etc. will not only be known to the patent holder, but also the patent holder would have the possibility of challenging any condition under the licence;

· Paragraph 2(a) (ii) relating to the confirmation of lack of capacity and the Annex to the Decision:  This paragraph is fairly redundant.  By notifying the intention to use the system under the proposed amendment by the African Group (paragraph (a) (ii) of the proposed Article 31(2)), a Member would clearly be explicitly indicating that they have insufficient or no manufacturing capacity.  Since the criteria established under the Annex to the Decision is a self-selection criterion the requirement to further "confirm the confirmation of intention to use", adds no value and can only serve to complicate the process.  With respect to the Annex, as already noted, it establishes a self-selection criterion.  A Member notifying intention to use the system would clearly have undertaken a self-selection as contemplated in the Annex and explicitly be indicating that it lacks manufacturing capacity.  If another Member were to dispute such lack of capacity, clearly that would be a factual determination which the criterion in the Annex cannot help resolve;

· Paragraph 2(a) (iii) relating to confirmation of intention to grant a compulsory licence: As with paragraph 2(a) (ii), this requirement is redundant. The whole system established under the Decision and the proposed amendment relates to the use of compulsory licensing under Article 31 of the TRIPS Agreement.  It follows that, the system can only be used in a Member in whose territory the product is patented, and where in fact a compulsory licence is issued.  If a Member used the system without issuing a compulsory licence the existing provisions of Article 31 would provide more than sufficient avenues for recourse as the patent holder would be entitled in terms of Article 28 of the TRIPS Agreement to prevent importation of the product;

· Paragraph 2(b) (i) relating to importation of only the amount necessary to meet the needs of the importing Member:  This paragraph contains a provision which is already sufficiently defined in Article 31 as it currently stands and hence an amendment to introduce this condition would serve no purpose apart from cluttering the Article.  Article 31(c) currently requires that "the scope and duration of a compulsory licence shall be limited to the purpose for which it was authorized".  This is a mandatory provision, which means that if a licence was issued for export/import under the proposed Article 31(2) the licence would be limited only to the purposes anticipated by the Decision;

· Paragraph 2(b) (iii) relating to posting information on the website:  This is another provision that is already covered by the existing conditions under Article 31 of TRIPS.  Article 31(b) requires prior negotiations with the patent holder and even in cases of national emergency or other circumstances of extreme urgency or in cases of public non-commercial use, where prior negotiations are not required, the patent holder is entitled to be informed as soon as practicably possible.  Clearly, the patent holder would, through this process, be able to enforce their private rights and have knowledge of the quantities being supplied and the distinguishing features of such products;

· Paragraph 2(c) relating to notifying the TRIPS Council of the grant of the licence etc:  As with paragraph 2(b) (iii) above, this condition is already fully covered by the existing provisions of Article 31 and can only serve to clutter the amendment.  As noted, in whichever case, the patent holder will always be informed under Article 31(b) of the issue of the licence and since the legal validity of a licence is subject to judicial review or other independent review by a distinct higher authority under Article 31(i), the conditions of the issue of licence including the name of the licensee, the relevant products etc. will not only be known to the patent holder but also the patent holder would have the possibility of challenging any condition under the licence;
· Paragraph 4 of the Decision relating to re-exportation:  As demonstrated above, the patent holder has sufficient avenues to prevent re-exportation of the products under the licences under the system which makes this provision one of those provisions that complicates the implementation of the system but does not add value to it.  The most important component of preventing diversion is in third countries and Article 31(2) (d) as proposed by the African Group, which incorporates elements of paragraph 5 of the Decision, with modifications to include the fundamental elements of paragraph 4, would cover this situation quite adequately.
C. The Chairman's Statement

12. There is clear legal justification why the Chairman's statement should not be part of the amendment either as part of the proposed Article 31(2) or as a footnote.  The Chairman's Statement was not part of the 30 August Decision and including it in the amendment, through a footnote, would be giving the Statement a legal status which it never had.  This would in essence significantly unbalance the text.

13. The Legal Affairs Division's Note of 1 March 2004 and the Addendum of 12 May 2004 support this proposition.  In particular, in paragraph 18 of the Addendum, the Division concludes that "Footnotes in covered agreements have been considered by WTO panels and Appellate Body from a legal perspective to be an integral part of the text of the articles to which they are attached".  As noted, the Chairman's Statement while providing context to the Decision was without doubt, NOT AN INTEGRAL PART of the Decision.  Consequently, notwithstanding the limited qualification contained in paragraph 19 of the Addendum to the Legal Affairs Division Note, the inclusion of the Chairman's Statement in the text of the amendment or through a footnote would change its status to the detriment of the African Group.  However, consideration could be given to accepting some form of a Chairman's statement to be read at the time of the adoption of the amendment.
__________

� See paragraph 14.


� See paragraph 25.


	� See the online version of the Compact Oxford English Dictionary at � HYPERLINK "http://www.askoxford.com/concise_oed/footnote?view=uk" ��http://www.askoxford.com/concise_oed/footnote?view=uk�.


	� Emphasis added. See http://www.ldoceonline.com/.









