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INTRODUCTORY NOTES

The text below is based upon document SCCR/11/3, the Consolidated Text prepared by the
Chairman of the Standing Committee on Copyright and Related Rights and by the WIPO
Secretariat. It isadraft being developed by the NGOs who are listed above, as away of

hel ping delegations see afull treaty-language implementation of the fundamental concepts
which we believe should be the basis for any new Instrument in relation to broadcasts and
broadcasting organizations.

Similarly to the Chairman’s Text, each article is prefaced by an explanation of the
immediately-following article which explains the changes we suggest in each Article. We
have used redlining of the Chairman’s Text in order to facilitate comparison of our proposals
with the Chairman’s Text upon which they are based.

Objectives of the Draft

Fundamental to our recommendations are the following concepts:

1  Anynew instrument relating to broadcasting should protect the signal used to
carry broadcast programmesonly. We note that thereis effectively auniversal
agreement with this concept amongst participating delegations, judging by previous
meetings of the Standing Committee;

2  Copyright and/or neighbouring rights protections should bereserved to protect
creativity —not signals. We are also encouraged by the many del egations who have
expressed this view;

3 Ashasbeen expressed by many delegations, signal protection language, not that of
copyright or neighbouring rights, isthe most appropriate to protect the signals of
broadcasters. We note that several delegations have put forward language along these
lines, using formulationsinspired by Article 2 of the Satellites Convention — we have
used this same Convention as the basis for several modifications and additions to the
Chairman’ s Text, including a mutatis mutandis use of Article 2 of that Convention in
our Article 21(4);

4 It isessential that balance be maintained in the international copyright system —
and asaresult, that broadcasters' rights should not surpassthose of other rights-
holders, and the public. We have provided additional language and the precedents for
the samein relevant sections which would help to create and maintain this balance.

We do understand that Contracting Parties to the Rome Convention might be concerned that
our formulation for the Treaty would leave them in violation of Article 22 of the Rome
Convention *, however, we do not believe thisis the case — our draft does provide further
rights to broadcasters than the Rome Convention does in certain respects, and the other
provisions are not contrary to those of the Rome Convention, as they would inherently fall
under the provision of thelast line of Article 22 even on a conservative reading of the article —
and in truth, it would be very easy to argue that the very comprehensive protection of signals

1 Article 22 of the Rome Convention reads as follows: “ Contracting States reserve the right to enter into special agreements among

themselvesin so far as such agreements grant to performers, producers of phonograms or broadcasting organisations more extensive rights
than those granted by this Convention or contain other provisions not contrary to this Convention.”

Version 2.1 DRAFT



NGO Proposal for SCCR 11 Page iii

provided for in Article 21(4) would constitute considerable further protection than Rome
provides to broadcasters.

We are also troubled by the number of minor reservations which the text provides. We would
submit that this ssmply illustrates once again how little agreement on many points of
significant substance exists, and as a result how much more consultation is required in order
to move to the next stages of this process, if such stages are to be reached at all.

Perhaps more fundamentally, we understand that the signals used to carry broadcasts from the
transmitter to the public are destroyed upon reception by the receiver asthe receiver makes
the programme that they carry perceivable — or fixable. As a consequence, providing rights
that depend upon a ‘fixed signal’ such as reproduction, distribution, and/or making available
are fundamentally based upon something which does not exist. We would submit that it is not
congruent to suggest, as the Chairman’s Text doesin Article 1(2) that the treaty coversthe
broadcasters’ signals only, and then to provide rights to fixate, reproduce, distribute, and
make available fixations of, signals— especially since there isno commercia valueto a
recording of asignal.

Our formulation also has further benefits:

1. Itismuch simpler, whilst providing greater protection than arights-based formulation
— greater protection against piracy can be provided more comprehensively, more
fairly, and with amuch shorter Instrument;

2. Theinterpretation of the new Instrument, and the provision into national law of
Contracting Parties, should be much simpler, as there is no need to reconcile
overlapping similar rights for the same beneficiaries embodied in the provisions of
separate Treaties when giving force to the provisions of the new Instrument.

Point of Contact

We welcome any comments or queries which either delegations or other NGOs may have.
Nick Ashton-Hart of the IMMF is acting as the co-ordinator of the working group; any
guestions or queries can be referred to him and he will pass them on to the rest of the group,
and/or help interested parties reach those with particular expertise on the particulars of
different sections of the text. He can be reached as follows:

Main Telephone: +44 (20) 8800-1011

Mobile Telephone: +44 (7774) 932 798
Email; nicka@immf.net
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Explanatory Comments on the Title and the Preamble

We have dlightly modified the title proposed in the Chairman’ s text, in order to emphasize
that the primary purpose of the treaty isto protect broadcasts, and that the protection of the
organizations that produce broadcasts is of secondary importance.

We would submit that this is the correct approach, especially considering that our proposal as
awhole is much more “signal-centric” than the draft upon which it is based.

We have made some slight modifications to the Preamble in the Chairman’ s text, in order to

emphasise a congruent view with the title and the remainder of the proposed treaty which
followsit.
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PREAMBLE

The Contracting Parties,

Desiring to develop and maintain the protection of broadcasts, and of therightsof

broadcasting organizations, in amanner as effective and uniform as possible,

Recognizing the need to introduce new international rulesin order to provide adequate
solutions to the questions raised by economic, social, cultural and technological

developments,

Recognizing the profound impact of the development and convergence of information and
communication technologies which have given rise to increasing possibilities and

opportunities for unauthorized use of broadcasts both within and across borders,

Recognizing-Emphasizing the need to maintain and promote thea balance between the rights

of broadcasting organizations and the larger public interest, particularly education, research

and access to information,

Recognizing the objective te-of establishing an international system of protection of

broadcasts breadeasting-organizations without compromising the rights of holders of

copyright and related rights in works and other protected subject matter contained in

broadcasts, as well as the need for broadcasting organizations to acknowledge these rights,

Stressing the direct benefits to authors, performers and producers of phonograms of effective

and uniform protection against piracy of broadcasts,

Have agreed asfollows:
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Explanatory Comments on Article 1

Paragraph (a): We believe that Alternative B in the Chairman’s Text is the best approach to
take; it is both comprehensive and completely clear. Even more importantly, it helps to
reinforce the point that balance in the international copyright system is an essential part of any
evolution of the system.

Paragraph (b) contains a*“ non-prejudice clause” concerning the protection of copyright and
related rights following the model of Article 1 of the Rome Convention and Article 1(2) of
the WPPT. We have included this paragraph from the Chairman’ s text without modification.

Paragraph (c) in the Chairman’s Text contains a “ no-connection and non-prejudice clause’
concerning any other treaties. Under that formulation, the new Instrument would be afree-
standing treaty, in substance not linked to any other treaty. We believe that thisis not the best
approach to take, asit inherently carries with it the risk, indeed, we would suggest the
certainty, of creating an imbalance between other rights-holders and broadcasters, and
between the public and broadcasters, asit would facilitate Contracting Partiesin
implementing only parts of the international copyright system.

As aresult, we have replaced Paragraph 3 in the Chairman’s Text with a new paragraph 3,
which obligates all parties to this new Instrument to also be parties to the WCT and the
WPPT. Sincethe WCT isa“Berne Plus’ instrument requiring adherence to the provisions of
the Berne Convention, our approach is one which we believe clearly will result in amore
balanced copyright system than in simply allowing the new Instrument to be ‘free standing’.
For atrue balance of rights, it is submitted that inclusion of the Audiovisual Treaty, alongside
the WCT and the WPPT, should be required here — reinforcing the importance of bringing
that instrument to signature in advance of conclusion of negotiations on this Instrument.

Paragraph d accompanies our paragraph 3 and reinforces it, in providing aresolution to the
compromisein Article 15 of the WPPT by the provision of an exclusive right for performers
and phonogram producers as regards the use of their rights by broadcasters. This paragraphis
an adaptation and evolution of aproposal of the United States of America, presented during
the negotiations on what became Article 15 of the WPPT at the Diplomatic Conference in
December 1996. The origind proposal can be found in CRNR/DC/48, at
http://www.wipo.int/eng/dipl conf/distrib/msword/48dc.doc.

Our proposal isaso justified on the basis that:

1. WPPT Article 15, per the agreed text, was and is not meant to be acomprehensive
resolution to the issue of compensation by broadcasters of rights-holders;

2. extending the uncertainty inherent in the compromise to the expansion of the rights of
broadcasters and cablecasters would be an unreasonable infringement of the rights of
the affected rights-holders, and;

3. Having such reservations covering only a part of activitiesin only some states would
unreasonably complicate the regulation of rights, with, inter alia, complications for
national treatment, and coll ective management of the covered rights.
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ARTICLE 1
RELATION TO OTHER CONVENTIONSAND TREATIES

(&) Nothingin this Treaty shall derogate from existing obligations that Contracting Parties

have to each other under any other copyright and related rights treaties.

(b2) Protection granted under this Treaty shall leave intact and shall in no way affect the
protection of copyright or related rights in program material incorporated in broadcasts.

Conseguently, no provision of this Treaty may be interpreted as prejudicing such protection.

(c)  When a Contracting Party deposits their instruments of ratification or accession to this

treaty, they must deposit, or have previously deposited, their instruments of ratification or

accession to the WIPO Copyright Treaty and the WIPO Performances and Phonograms

Treaty.

(d) Notwithstanding the provisions of Article 15 of the WIPO Performances and

Phonograms Treaty, Contracting Parties shall provide performers, in their performances, and

phonogram producers, in their phonograms, the exclusive right to authorise and prevent the

inclusion of their performances and/or phonograms in all communications, transmissions, or

fixations which are objects of protection under this treaty.

Version: 2.1 DRAFT



NGO Proposal for SCCR 11 Page 5

Explanatory Comments on Article 2

We have made a slight change to the definition of what constitutes a“ broadcasting
organization” in order to emphasize that protection is only available when a broadcaster
makes use of the rights of other rights-holdersin the copyright system via legitimate, legal
license.

We have aso removed references to webcasting. As has been frequently pointed out, the vast
majority of delegations, and of non-governmental organizations, are not yet comfortable with
the inclusion of these types of transmissionsin the new instrument.

As a consequence, allowing for retransmission to be of such abroad nature that it
encompasses transmission “by any means’ would in our view be not only unfortunate, and
almost certainly very harmful, for any number of reasons, the most significant being that
Broadcasting organizations, already enormously powerful and influential, would receive a
“future-proofed” advantage over new, innovative players who choose to reach the public via
newer or non-traditional forms of transmission — as any new technology which appeared, over
which a broadcast could be simultaneously transmitted, would be protected — however, any
organization using only the newer or non-traditional medium would not likely receive any
protection in international terms at all.
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ARTICLE 2
DEFINITIONS

For the purposes of this Treaty,

(& “broadcasting” means the transmission by wireless means for public reception of sounds
or of images or of images and sounds or of the representations thereof; such transmission by
satelliteis also “broadcasting.” Wireless transmission of encrypted signalsis “broadcasting”
where the means for decrypting are provided to the public by the broadcasting organization or
with its consent. “Broadcasting” shall not be understood as including transmissions over

computer networks,

(b) *“broadcasting organization” means the legal entity that takes the initiative and has the
responsibility for the transmission to the public of sounds or of images or of images and
sounds or of the representations thereof, and the assembly and scheduling of the content of-the

transmission, and arranging legitimate licence of, or rights to use, copyright and/or related

rights in programme material to be incorporated in, the transmission;

(c) “cablecasting” meansthe transmission by wire for public reception of sounds or of
images or of images and sounds or of the representationsthereof. Transmission by wire of
encrypted signalsis “cablecasting” where the means for decrypting are provided to the public
by the cablecasting organization or with its consent. “Cablecasting” shall not be understood

asincluding transmissions over computer networks;

(d) “retransmission” means the simultaneous transmission to the public by-any-means-of
any transmission referred to in provisions (a) or; (c) er{g)-of this Article; simultaneous

transmission of aretransmission shall be understood as well to be aretransmission;
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(e) “communication to the public” means making the transmissions referred to in
provisions (a), (c), or (d) er{g)-of this Article audible or visible, or audible and visible, in

places accessible to the public;

() “fixation” means the embodiment of sounds or of images or of images and sounds or of
the representations thereof, from which they can be perceived, reproduced or communicated

through adevice;
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Explanatory Comments on Article 3

The change we suggest to the Chairmans Text, Article 3(2) isrequired due to our additions to
Article 1 in paragraph (d).

For the reasons mentioned previously in respect of webcasting, we agree with Alternative G
of the Chairmans Text — that neither Alternative E or F should be included in any new
Instrument. As a consequence, Article 3(4) becomes Article 3(3); referencesin that article to
Article 2(g) have also been deleted, as this Article refers to webcasting and we have removed

it above.
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ARTICLE 3
SCOPE OF APPLICATION

(1) The protection granted under this Treaty shall apply to the rights of broadcasting

organizations in respect of their broadcasts.

(2) The provisions of this Treaty shall apply mutatis mutandis to the rights of cablecasting

organizationsin respect of their cablecasts, and other rights-holders as provided in Article

1(d).

(34) Theprovisions of this Treaty shall not provide any protection in respect of

()  mere retransmissions by-any-meansof transmissionsreferred to in Article 2(a),
(c), or (d)-ane{g);

(i) any transmissions where the time of the transmission and the place of its reception

may beindividually chosen by members of the public.
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Explanatory Comments on Article 4

Paragraph 4(2)(iii) is mutatis mutandis Article 3(2), the WIPO Performances and Phonograms
Treaty. It isrequired due to the addition of Article 1(d), which provides phonogram producers
and performers with exclusive rights under this treaty.

We have also deleted Alternative H in the Chairman’s Text, asitisour view that it is
generally not helpful to have reservations of any kind in new Instruments— and certainly not
this early in the negotiation of one. If thereisto be anew Instrument, we submit that there

should be no reservations in any text up to and including the Basic Proposal.
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ARTICLE 4
BENEFICIARIES OF PROTECTION
(1) Contracting Parties shall accord the protection provided under this Treaty to

broadcasting organizations that are nationals of other Contracting Parties.

(2) Nationalsof other Contracting Parties shall be understood to be those broadcasting

organizations that meet either of the following conditions:

(i) the headquarters of the broadcasting organization is situated in another

Contracting Party, or

(i) the broadcasts are transmitted from a transmitter situated in another Contracting
Party. Inthe case of satellite broadcasts, the relevant place shall be the point at which, under
the control and responsibility of the broadcasting organization, the program-carrying signals
intended for direct reception by the public are introduced into an uninterrupted chain of

communication leading to the satellite and down towards the earth.

(iii) or, asregards Article 1(d) of this treaty:

Those performers or producers of phonograms who would meet the criteriafor eligibility

for protection provided under the Rome Convention, were all the Contracting Parties to

this treaty Contracting States of that Convention.
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Explanatory Comments on Article 5

It isour view that Alternative J as provided in the Chairman’s Text is the best approach to
defining national treatment in the new Instrument; Alternative K in our view would lead to a
more complex worldwide copyright system, especially in an age where broadcasts are
increasingly multi-national in scope. For Contracting Parties to give effect to Alternative K in
their respective national lawswould in our view be extremely complex, asit would require
the recognition of any relevant change in the national laws of any other country in relation to

the coverage of protection of broadcasts.

We have made a change to the Article to explicitly provide that national treatment would
apply not to Article 13 (which has been removed from our formulation), but instead to Article
21 — where the operative clause protecting signals via the mutatis mutandisinclusion of
Article 2 of the Satellites Convention is included as paragraph 4.
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ARTICLES
NATIONAL TREATMENT

Each Contracting Party shall accord to nationals of other Contracting Parties, as defined
in Article 4(2), the treatment it accords to its own nationals with regard to the exclusive
rights specifically granted in this Treaty and with regard to the protection provided for

in Article 13-21 of this Treaty.
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Explanatory Comments on Article 6

As previoudly stated in the explanatory comments to Article 2, we submit that it would be
dangerous and produce an unbalanced landscape in the international copyright system to
provide traditional broadcasters with such an advantage over those who choose to transmit
over non-traditional media, such as webcasters, or other types of transmissions with have yet
to be invented, to allow traditional broadcasters protection for retransmission “ by any means”.
Asaresult, we have removed that phrase from the right in Article 6, just as we have done in

the definition of retransmission in Article 2.

Version: 2.1 DRAFT



NGO Proposal for SCCR 11 Page 15

ARTICLEG6
RIGHT OF RETRANSMISSION

Broadcasting organizations shall enjoy the exclusive right of authorizing the retransmission

by-any-meansof their broadcasts.

Version: 2.1 DRAFT



NGO Proposal for SCCR 11 Page 16

Explanatory Comments on Article 7

We believe that the approach in the Chairmans Text for this article, represented by Alternative
L, isthe correct one. Thisisagain for the reason that allowing what is in effect a minor
reservation as provided in Alternative M, even before a Basic Proposal for a new Instrument
has been formulated, isin our view far from the ideal way to proceed.
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ARTICLE 7
RIGHT OF COMMUNICATION TO THE PUBLIC

Broadcasting organizations shall enjoy the exclusive right of authorizing the
communication to the public of their broadcasts, if such communication is made in places

accessible to the public against payment of an entrance fee.
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Explanatory Comments on Article 8

Congruent with the rest of our drafting changes, our recommendation is that the right of

fixation should be removed from the new Instrument.

We recognize that there are countries which have provided broadcasters with more extensive
rights of fixation. Since Contracting Parties are free to grant more extensive rights than their
treaty obligations require, those who have, or wish to, grant more extensive rights of fixation
are of course freeto do so.

We submit, however, that it is not consistent to have more extensive rights of fixation in this
instrument due to the provisions of Article 1(2); where a broadcaster ownsrightsin the
programme which is the subject of the transmission, that broadcaster will be able to fix the
programme as they wish; where they do not own the rights they are of course entirely ableto
licence or acquire such rights— and as a consequence, granting rightsin fixationsin this
Instruments is un-necessary. It would also serve to give more power to an already enormously
powerful group of multinational corporations— almost certainly to the detriment of the
interests of creators and, in our view, the general public.
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ARTICLE 8
RIGHT OF FIXATION

(No such article)
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Explanatory Comments on Article 9

We do not believe that any right of reproduction is necessary or even desirable in the potential
new instrument, for all the reasons previously stated in our introductory comments and in the
explanatory comments provided herein, so we shall not restate them here.

We would emphasise that we do not believe that Article 1(2) — and the intent of the treaty,
therefore, to protect only the signals which carry the programme contained in the broadcast,
and not the programme itself — is congruent with providing rights in the reproduction of
fixations — especially since a‘fixed signal’ does not exist and, if it did, would have no
economic value apart from the programme it had carried.

Whilst we believe that the unauthorized reproduction of fixations should be prevented — just
as we believe the unauthorized fixation should be prevented — we do not believe that
providing rights to broadcastersis the best way to achieve this objective; we have provided
for that in modifications to Article 21.
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ARTICLE9
RIGHT OF REPRODUCTION

No such article
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Explanatory Comments on Article 10

We submit that aright of distribution is not necessary; all the coverage that is required to
prevent unauthorized usage of fixations has been accommodated in our changesto Article 21
below.
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ARTICLE 10
RIGHT OF DISTRIBUTION

No such article
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Explanatory Comments on Article 11

We submit that aright of transmission following fixation is not necessary. All the coverage
that isrequired to prevent unauthorized usage of fixations has been accommodated in our
changesto Article 21.
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ARTICLE 11
RIGHT OF TRANSMISSION FOLLOWING FIXATION

No such article.
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Explanatory Comments on Article 12

We submit that this right is not necessary — indeed, since afixed signal is a physical
impossibility, we cannot imagine how such aright can be granted unless the true object of the
right isto allow the works of other rights-holders to be made available by broadcasters.

All the coverage that is required to prevent unauthorized usage of fixations has been

accommodated in our changes to Article 21. If broadcasters wish to make fixations of
broadcasts available, they need only contract with the relevant rights-holdersin order to do so.

Version: 2.1 DRAFT



NGO Proposal for SCCR 11 Page 27

ARTICLE 12
RIGHT OF MAKING AVAILABLE OF FIXED BROADCASTS

No such article
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Explanatory Comments on Article 13

We have heard broadcasters make reference to the need for protection for their ‘ pre-broadcast
fixations' in many meetings of the Standing Committee. However, we do not believe that
Article 13 isrequired in order to achieve this objective, as a result of modifications we have

made to Article 21 in part 4, and our incorporation therein of Article 2 of the Satellites
Convention, mutatis mutandis.

As a consequence, we have deleted Article 13.
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ARTICLE 13
PROTECTION IN RELATION TO SIGNALSPRIOR TO BROADCASTING

No such article
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Explanatory Comments on Article 14

We have modified Article 14(2) of the Chairman’s Text so that it has become Article 30,
TRIPS Agreement, mutatis mutandis. The objective isto provide atest for exceptionsto
broadcasters' rightswhich take into account the interests of “third parties.” We would
submit that thisis appropriate because the broadcasters' rights are based upon investment,
rather than creativity, and are thus more like the rights of patent and trademark owners, rather
than copyright holders.

We draw delegations’ attention to the fact that copyright owners and creators, and not just the
public, would be considered to be important third parties for the purposes of this Article. We
believe that the TRIPS formulation is the best use for a general exceptions clause to allow the
treaty to adjust to new problems and global norms that evolve over time.

We have deleted Alternative T in the Chairman’s Text, as we do not believe that it is useful
for non-commercial broadcasters to have such exceptions as they may currently enjoy
continued without any limitation asis envisaged in the Alternative without considerable study
asto what exceptions for such broadcasters currently exist, and what those exceptions are, in
order for al parties to understand the implications which Alternative T might have in the
operation of the worldwide copyright system. We do think that a study of such matters, if
conducted by WIPO or under its direction, could be useful and isworth considering if
delegations feel that the Alternative is one worth considering further.

Version: 2.1 DRAFT



NGO Proposal for SCCR 11 Page 31
ARTICLE 14
LIMITATIONSAND EXCEPTIONS
(1) Contracting Parties may, in their national legislation, provide for the same kinds of
limitations or exceptions with regard to the protection of broadcasting organizations as they
provide for, in their national legidlation, in connection with the protection of copyright in

literary and artistic works.

(2 Notwithstanding the provisions of paragraph 1 of this Article, Contracting Parties shatt

confinemay provide -any-Hmitations|imited ef-or-exceptions to the exclusive rights provided

conferred foerinby this Treaty, provided that such exceptions to-certain-special-caseswhich-do

not conflict with anormal exploitation of the broadcast and do not unreasonably prejudice the

legitimate interests of the broadeasting-organizationright holder, taking account of the

legitimate interests of third parties.
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Explanatory Comments on Article 15

Asdiscussed in previous parts of this text, we do not believe that it is congruent with the
objective of the treaty to protect signals for fifty years— or, in actual fact, even for twenty
years; however, we recognize that 20 years of protection is provided by other instrumentsin
the field. We have therefore modified the Chairman’s Text Article 15 to retain the 20 years of
protection — with one important further addition, that the protection starts from when the
broadcast first took place.

We have aso included the provisions of Article 7(8) Berne Convention, mutatis mutandis, so
that the regulation of the term of protection for broadcasts is accomplished in the same way as
that of copyright proper, which is again areflection of the intent of our drafting changes— to
provide a balanced system at the international level, and by doing so, to promote a balanced
system nationally. Our intent is that the origin of the broadcast should be read in the context
of the definition of nationals for the beneficiaries of protection, mutatis mutandis; whilst this
is not specifically stated it would not be difficult to add, using mutatis mutandis the language

in the Berne Convention in Article 5(4)(a)-(c)
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ARTICLE 15
TERM OF PROTECTION
(1) Theterm of protection to be granted to broadcasting organizations under this Treaty
shall last, at least, until the end of aperiod of 250 years computed from the end of the year in

which the broadcasting first took place.

(2) Inany case, theterm shall be governed by the legislation of the country where

protection is claimed; however, unless the legidation of that country otherwise provides, the

term shall not exceed the term fixed in the country of origin of the broadcast.
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Explanatory Comments on Article 16

We have deleted Article 16 and 17 for the following reasons:

Firstly, we do not believe that these protections are necessary, or appropriate, to the protection
of atransmission signal. The obligations of the WPPT and WCT which these two articles
mirror are of course applicable to the programme materials which are embodied in broadcasts.
Having afurther layer of such protections applicable to the signal only islikely to have little
or no real application, asthe signal itself has no commercia value separately from the
programme that it carries.

In addition, we believe that the completely comprehensive protections we' ve provided for in
Article 21, especially in that article's paragraph 4, are much more comprehensive and future-
proofed than the provisions of Article 16 and 17.

Secondly, these provisions have imposed collateral costs on important public policy priorities
that far outweigh any benefit to rights holders in countries which have implemented the
similar provisionsin the WCT and WPPT in the copyright and related rights context. For
example, copyright owner technological measures in national legislation have caused
significant harm to competition, technological innovation, scientific research and freedom of
expression, but have not had any appreciable effect in preventing or slowing widespread
copyright infringement in the digital context. Given this, we believe that it is premature to
grant legal protection for afurther and broader layer of technological measures for broadcast
signals and cable transmissions.

Finally, Article 16 would require signatories to adopt and implement protection for extensive
technology mandates covering a variety of broadcast media. Thisis because Article 16
envisions broadcasters "marking" broadcast signals with something like a"broadcast flag." A
"marking" regime would require all signal receiving devices to detect and respond to these
embedded signals. Imposing this sort of governmental technology mandate on emerging new
broadcast technologies (such as digital television and radio) is unwise as a matter of
innovation and competition policy. In addition, given the realities of international
standardization of electronics, it islikely that the governmental mandates imposed in afew
large markets will become de facto requirements for all signatories regardiess of variationsin
national implementation laws. These mandates also will tend to restrict private,
noncommercial uses of broadcasting content that consumers, researchers, archives and
educators can make under existing national laws. In the absence of any evidence that these
noncommercial uses pose any substantial harm to broadcasters, the imposition of a
technology mandate regime is premature.
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ARTICLE 16
OBLIGATIONS CONCERNING TECHNOLOGICAL MEASURES

(no such article)
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Explanatory Comments on Article 17

For the reasons already stated in the Explanatory Comments which accompany Article 16, we
have deleted Article 17.
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ARTICLE 17
OBLIGATIONS CONCERNING RIGHTSMANAGEMENT INFORMATION

(no such article)
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ARTICLE 18
FORMALITIES

The enjoyment and exercise of the rights provided for in this Treaty shall not be subject to any

formality.
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Explanatory Comments on Article 19

As has been previously stated, we do not believe, especially at the present stage, that any

reservations should be provided for in the text.

We have accordingly removed Alternative Y.
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ARTICLE 19
RESERVATIONS

No reservations to this Treaty shall be permitted.
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ARTICLE 20
APPLICATIONINTIME

(1) Contracting Parties shall apply the provisions of Article 18 of the Berne Convention,

mutati s mutandis, to the rights of broadcasting organizations provided for in this Treaty.

(2) Theprotection provided for in this Treaty shall be without prejudice to any acts
committed, agreements concluded or rights acquired before the entry into force of this Treaty

for each Contracting Party.
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Explanatory Comments on Article 21

As has been previoudly stated, we believe that a*“signals-centric” approach, similar to that
embodied in the Satellites Convention, is the appropriate mechanism for the protection of the
signals which transmit broadcast programmes — not copyright and/or neighbouring rights
protections. We aso believe in effective protection to prevent signals piracy, and understand
broadcasters' callsfor effective protection against piracy.

We have accordingly updated the Chairman’s Text to provide more comprehensive
protections against any piracy of broadcasters signals, using as one of the key elementsthe
Satellites Convention Article 2(1) mutatis mutandisin our paragraph 4. Our changesto
Article 21 are fundamental to the entire draft Instrument, as the scope of protection against
any use of abroadcast that is not authorised is, we believe, completely comprehensive, as well
as future-proof and signals-centric — as we believe that any new Instrument dealing with
broadcasting should be.

In keeping with the Preamble, we have also provided in our paragraph 3 that enforcement
provisions should include mechanisms for arbitration of disputesin relation to the protections
provided by the entire draft Instrument.

Itisasimplefact that civil litigation is expensive. As a conseguence, it favours those who are
well-resourced over those who are not. Since broadcasters are amongst the richest and most
powerful corporate interests in the world, it is only reasonable that the built-in advantage that
they have over other rights-holders, who are not as well-resourced (being very often
individuals or small enterprises) should be neutralized so that they cannot easily take
unreasonable advantage of their power position for commercial gain. It isour contention that
this‘equalising’ benefit to an expeditious and affordabl e arbitration system is particularly
important where alarge broadcaster is, for example in one hemisphere, and the rights-hol der
who believes that their interests are being infringed is in another. Currently, asmall rights-
holder from, for example, any developing country is very likely unable to prevent an
unauthorized use of hisor her worksin a developed country due to the expense of litigation
being mounted.

Of course, al of this holds true for the small broadcaster who wishes to protect himself from
those who infringe his or her rights. In our view, such provisions as we have provided in our
paragraphs 3 and 4 would be of benefit to the entire copyright system — including to the
public-at-large.
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ARTICLE 21
PROVISIONS ON ENFORCEMENT OF RIGHTS

(1) Contracting Parties undertake to adopt, in accordance with their legal systems, the

measures necessary to ensure the application of this Treaty.

(2) Contracting Parties shall ensure that enforcement procedures are available under their

law so asto permit effective and expeditious action against any act of infringement of rights

or violation of any prohibition covered by this Treaty, including expeditious remedies to

prevent infringements and remedies which constitute a deterrent to further infringements::

a) By any entity or person not a beneficiary of protection under this Treaty, against its

beneficiaries, and;

b) By the beneficiaries of protection of this Treaty against other holders of copyright or

related rights.

(3)  Such enforcement procedures shall include mechanisms for arbitration in the case of

disputes arising in respect of the provisions of this Treaty.

(4) Contracting Parties shall take adequate measures to prevent the distribution on or from

their territory of any communication, transmission, or fixation which is an object of protection

of this Treaty by any distributor for whom the communication is not intended, or is not

authorized or permitted by law.
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GENERAL COMMENT ON ADMINISTRATIVE AND FINAL CLAUSES
[ARTICLES22TO 31]

We do not have any objections to any of these clauses as provided by the Chairman’s Text.
As a consequence we have not repeated them here.
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