Note of European Commission consultation meeting on the proposed WIPO Broadcasting Treaty – Brussels 19th February

Disclaimer: This is not a verbatim report .I have just highlighted some of the key points which came out of the meeting.

Generally

The meeting was helpful as it gave all parties the opportunity to ask questions and test arguments. It also gave an insight into the Commissions thinking, though officials were keen to stress that their position was not yet finalised and they were simply seeking to test ‘working hypothesis’.  Three key points:

· Commission’s  ‘working hypothesis’ is that  interception and retransmission over the Internet is a key method of signal piracy. To prevent such piracy post fixations rights seem to be necessary. Open to receipt of further text on how this issue can be dealt with.

· ISP liability is not an issue as the protection granted is a limited communication right to the public. Inclusions of reference to ISP liability is in any event opposed by IFPI and Ted Koppel ( MPA?) 

·  Broadcasters are still pushing for inclusion of protection for simulcasting. Tilman persuaded its an issue that needs further consideration-  broadcasters arguments make ‘conceptual sense to him’ 

A further meeting prior to the June WIPO meeting was requested. Commission officials appeared receptive but needed to check capacity.

Specific points

The format of the meeting was that speakers made 5 minute presentations in the morning  broken up into sessions on the objectives of the Treaty, Specific scope and object of protection. They were then fairly intensively questioned by Tilman and Julie  with further questions from the floor. I did not make notes of all the interventions just pulled out some key points. The afternoon session became a more open discussion between all parties.

The first presentation was by Tom Rivers. Supported post fixation rights based approach. Highlighted the fact that no WIPO member had put forward an approach based on  Brussels Satellite Convention ( ie. Coalition approach).  Therefore not serious contender. Later in the day said that he supported approach based on Rome + as Rome has been previously accepted at an international level so was a good starting point for further work. 

Ted Koppel MPA?: Not opposed to signals based approach but has to include rights that protect the ‘normal exploitation model of a broadcaster’. Important that 3 step test applied to limitations and that TPM provisions included .  A2k and cultural diversity issues should be dealt with in preamble not in text. When questioned by Tilman on what ‘normal exploitation meant’ said charging subscribers for an event- anything that prevented broadcasters from doing that was a problem.

IFPI: Want Rome+ or not much point, but doesn’t need to follow the same language or structure of Rome, as it could be achieved through a number of legal means. Broadcasters should be given rights to prevent misappropriation of their signals by any means, however critical that this did not undermine existing rights in content. Outlined 3 dangers in the text:

1)Text under discussion calls into question 3 step test in copyright.

2)The provisions on anti circumvention change the consensus standards adopted in the WIPO Internet Treaties. To reopen that ‘consensus’ would be disastrous.

3) Provisions on cultural diversity and A2k  . These goals could trump the other goals of the Treaty and make the Treaty ‘null and void’. Should be put in the preamble. Cultural dimension relates to content not signal.

Only way to achieve success in Geneva is to compromise. Need new model that focuses on appropriation. If don’t focus on wide rights based model then easier to avoid  the three dangers. Any Treaty would not affect Community Acquis as it would only set minimum standards, so community could keep broader rights.

Tilman Leuder  asked what was wrong with Rome? A. Does not cover retransmission over the Internet.

Julie Samnadda said EU had a problem signing up to anything didn’t reflect Rome as contracting parties to Rome agree not to enter into new agreements that had lesser rights than Rome. How could this be avoided in a new model? IFPI .A. Number of ways round e.g Statement that Treaty in addition to Rome or have two tier Treaty.

Cornelia Kutter BEUC (Oraginsation for European Consumer Groups): Short intervention to clarify BEUC’s position . In Geneva it had apparently been said that  BEUC supported the Treaty. This was not the case. BEUC was a member of TACD and TACD had been involved in discussions at WIPO.

  Protection for broadcasters maybe a necessary step but it must be balanced with public interest. It was important that before signing up to an international agreement that the Commission undertook an impact assessment of the acquis relating to Broadcasters. The Commission was in the process of reviewing the Copyright and related rights acquis at  the EU level and agreement at the International prior to the finalisation of this EU review would risk freezing the rights  at the Community level as they would not be able to be changed as the EU would have to implement the WIPO Treaty. It would undermine the Community review. 

Tilman- Shouldn’t separate International and EU level assessment. If EU level showed needed the powers would have missed opportunity at International Level

Julie: Had done an assessment. Presented power point comparing Community acquis with draft Treaty  (SCCR/15/2).

 Only 3 areas in draft that were different from Community Acquis. Two provisions were  only in part in the Acquis:  SCCR Article 9 – right of retransmission and SSCR Article 14- right of transmission following fixation.. Only one section NOT in community Acquis SCCR Article 16: protection in relation to signals prior to broadcasting.

BEUC expressed concern that this was not an impact assessment of the effect of the provisions, just a comparison. Also raised concerns about  exceptions and limitations and also TPMs. In particular the attempts of the DVB to push a restrictive standard which would go further than the US Broadcast Flag proposal.

Tilman: On issue of Broadcast Flag: draft Treaty does not seek to mandate a particular technology y . Technology would not prevent timeshifting. Questioned why broadcasters would want to exclude people from watching in any event. 

EFF  raised a question about encryption technologies.

Tilman  The debate on TPMs should be decoupled from encryption debate as core group pushing for the Treaty were Public Broadcasters who don’t wish  to encrypt.

NGO statements in support of signal piracy based approach.

Nick Ashton Hart on behalf of Consensus coalition read out statement outlining signal piracy approach

EFF- Read out prepared statement ( Erik please can you circulate) expressing support for signals piracy based approach with no post fixation rights.

Tilman – Long questioning on both issues and in the afternoon. In essence his concerns seemed to be the following: If it is agreed that retransmission is an issue, what is the added value of a pure signals based approach?  If intercept a signal and retransmit over the Internet then technically it requires a fixation.   If no post fixation rights then Broadcasters have protection against all things except transmission over the Internet. This is the most common form of piracy. This is the biggest flaw with a signal piracy approach. Need post fixation right to cover internet theft. Working hypothesis that retransmission over the Internet is a key issue and need to be sure can capture it in wording.  Also mentioned concerns at content appearing on social websites.

Consensus Coalition: Recognise concerns . If get rid of full rights based approach think we can find some wording that will deal with these concerns. Tilman- Happy to receive drafts.

Tom Rivers raised two additional examples. 1) He gave  an example of broadcasters content ending up on Neo Nazi website which  was a reputational problem that required a remedy. Also disrupted broadcasting model. Schedules matter very much to Broadcasters.  If they want a programme to be available at 9pm important that it is not available at 8pm or 10pm.

Cptech.- Questioned commissions officials about whether there was already a remedy for the issue of  unauthorised use- taking action for infringement of copyright. In relation to sports broadcasting there had been a concern that such broadcasting might not meet the originality criteria under civil law copyright  rules, however modern day broadcasting with multi camera angles would meet this test.  Common law systems required fixation but this would be met if  recorded or transmitted over the Internet.  

Tilman:  Important  broadcaster had their own rights rather than having to rely on underlying copyright. In a number of cases broadcasters had to assign copyright back to e.g Football federations. Nevertheless they had made a significant investment and wanted  to  protect it. They had bought exclusivity and this would be undermined if  signal stolen- while Federation would still get paid. 

RTL- Broadcaster- Leaving it to copyright owner not sufficient- often they would not sue as they got paid anyway. The most vulnerable were the commercial broadcasters who were remunerated by advertising. They were competing against ‘unfair’ business models which used pirated content on social networks sites and the site owners made a profit from advertising that did not go to the broadcasters. He also raised increased concerns about technologies such as Slingbox.

EBU Presentation:

Treaty only useful if acquis+.  Raised three concerns ( not sure I followed these correctly) 1)Not clear what a right to prohibit would cover 2) How would the Treaty work with national Treatment; 3)Questions on exceptions and limitations. If used unfair competition then it would be on a case by case basis that could lead to differences and uncertainty; Infringer would seek to distinguish the case law.  Exclusive rights were therefore crucial to ensure legal certainty. 

Tilman asked if rationale for protection was that broadcasters wanted to protect exclusivity as they had paid for it. If this was so what was the rationale for including the making available and reproduction right? These are forms of exploitation that go beyond the broadcasters paid for exclusivity.

EBU.A Need them to prevent more damage being down as rights owner may have no interest in stopping infringement.

Julie- National Treatment- In Geneva third countries are pushing for full national treatment i.e want protection in the EU for their signals ( gave as an example third country signals available in  ethnically diverse cities such as London) but do not want to give protection to EU signals in their countries.

ISP liability

BT asked the Commission to address the question of intermediates liability in the International context.

Commission sought clarity about which modes of transmission they were concerned about. Julie thought it was not likely to be an issue, as the broadcasters only remedy would be against unauthorised retransmitters.

Ted Koppel- secondary liability not dealt with in the WIPO Internet Treaties. Member States dealt with liability as they saw fit. Need to be consistent with Internet Treaties and not include liability issues.

Julie- Liability was dealt with by way of an agreed statement in the Internet Treaties. However there is a key difference. The Internet Treaties gave a full blown communication right  to the public – a full internet right. The Broadcast Treaty gives broadcasters a more limited communication right to the public. They don’t get an internet right under this system.

Tilman- Internet Treaties different situation. Even if the same situation secondary liability rules would only apply if the ISP knowingly transmitted a pirated signal.

IFPI- Was at Internet  Treaty discussions. Secondary liability was deliberately excluded – talks  nearly broke down over it. Agreed that IPR rules should not deal with secondary liability.

Commission questioned about meaning of retransmission right- how can it just be defensive when text states’ has right to authorise.’

Commission Plain text can appear to read that way , but is taken from the Rome convention and is never understood that way, always understood just as right to prohibit. Also as in Berne Convention..  Deliberate use of previous Treaty wording with precedent meaning.

Protection for channel Providers

Ted Koppel  raised the issue of whether Channel providers would be covered by the Treaty i.e those who did not own infrastructure . Felt it should as channels met all the other criteria e.g scheduling. 

Julie- not sure would be considered a broadcasters in all member states. As content provider would in any event be covered by copyright protection. Would have to balance public and private sectors.

Tilam no one has approached the EU about including channels as part of the Treaty.

Tom Rivers- In his view if channel is on EPG then it is a broadcaster. Ownership of the facility is irrelevant. Protection of channels consistent with UK legislation.. If take responsibility for the transmission to get the signal to the public then you are a broadcasting organisation .

Exceptions and Limitations

Tilam asked what E and L’s would be appropriate in a signals based treaty. Tom Rivers gave short presentation. If what is meant was only to protect the signal then not clear what is use of exceptions and limitations. Only make sense at the point comes out of the TV set at the point of reception. Does not interpret signal  based protection as just protection of the signal.

Tilam said that if you applied E+L to signal then the infringement would be the theft and the e+l’s would be used to take advantage of a stolen signal.  E+L prior to fixation is theft .

Cptech agreed that most E+L  + concerns about TPMs  fell away if just signals based approach but if took Tom Rivers broader approach then would need both. Asked TR whether TPM would affect more than signal.
TR- Broadcasters have always accepted that E+L should apply subject to three step test.

Julie accepted stronger case for E+_L if post fixations rights. Also could need E+L even in signals based approach – had some in Satellite Convention. At WIPO chair had given example of Finnish schools access signals for educational purposes. 

Definitions

EBU said needed to include prebroadcast signal in definition of signal. Asked by Commission if better to define broadcasting as in Rome or  Broadcasting organisation? I.e. better to define activity or beneficiary? EBU: Beneficiary.

Justification for Treaty

Intel asked the Commission to quantify the problem either by showing that the high level of protection under the community acquis created more innovative broadcasting then in other countries e.g the US and so right for Commission to push acquis +. Or show economic losses suffered by EU broadcasters by signal theft and misappropriation in 3rd Countries

Tilman_: EU in premier league of sports broadcasting. Have a competitive advantage in this area. If live coverage on free to air TV is not protected there will be increased migration to Pay TV . ( He was challenged on link between piracy and migration to Pay TV but just repeated the point)
RTL- CEO;s more and more concerned about signal theft and social and user generated content websites- threatens their business model.

Simulcasting

Tom Rivers raised this issue right at the end of the meeting. Said his understanding that simulcasting was out of the current draft. This presented a problem as if  broadcasters simulcast  they would be left without a remedy. He gave as an example the retransmission of a football match on the Internet. An infringer could claim that he has not intercepted the broadcast signal and then retransmitted it over the Internet  (which would be covered under the current draft) instead he could claim that he had intercepted the simulcast signal and the retransmitted ( this would not be covered.) However the effect for the broadcaster would be the same. This would leave a’big hole’ in the protection granted.

Commission said that simulcasting was still in to the extent that they had put a reservation about its exclusion in relation to the switch off of the Hertzian signal.  However could see this would be an issue before signal switched off. Tilman in particular` taken  with this issue- said it was a new issue that had not been raised before and that it made conceptual sense to him.

Cptech asked the broadcasters if this issue was a deal breaker i.e simulcasting had to be in the Treaty rather than being dealt with afterwards as previously agreed at WIPO.

 TR said would not commit, it would depend on what was on offer at a Diplomatic conference. The question was how you judged Treaty’s value. Said the question was whether multilateralism was still viable. Should the Internet Treaties be seen as establishing a norm which should then be built on? ‘ Producing something by taking out what Brazil, India or the Islamic Republic of Iran wants creates the dead weight of consensus at the expense of progress’.  

Tilam seemed to get a bit defensive at this. Said that the Commission had entered into significant debate  with WIPO delegates to explain why the EU issues were so important. They had undertaken unprecedented intellectual efforts to make clear what were the cornerstones for them that would make the Treaty worthwhile. Delegates understood that the EU’s points were intellectually coherent, that they were not just trying to export the whole of the acquis but those sections that were necessary to prevent economic harm. EU believed that global rules were better than at a bilateral level. Remains to be seen what happens,

Tilam asked BEUC and Cptech if they found the arguments about simulcasting made conceptual sense. Cptech said as with TR would not commit at this stage. However we considered under signals based approach unnecessary and had in any event opposed simulcasting because of application to new medium – the Internet. But we would consider further and revert.

Julie questioned whether the issue would be covered under the reproduction right anyway ( broadcasters concerned would not be as the  right attaches to a  to  specified activity broadcasting, not simulcasting)  TR agreed to consider some more and  also revert.
Meeting ended with request for another one prior to June WIPO meeting. Commission agreed good idea in principle would check capacity.

 Michelle Childs

Cptech.

