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Good morning.

Allow me to begin by thanking the European Commission for organising this hearing, and also the member-state delegates who have taken the time to attend it. 

I speak today as the advisor/coordinator of an ad-hoc coalition that has been an active participant in the WIPO negotiations on broadcasting for several years now, a coalition that grows broader and larger with every passing year. It contains some of the worlds most famous and successful multinational corporations employing tens of thousands of Europeans literally thousands of companies are connected by virtue of being members of trade associations; non-governmental organisations including library associations, digital freedom advocates, federations of consumer groups, and many others. I myself have participated in six years of these negotiations. 

How time flies when you’re having fun!

With regard to the scope of the treaty, we submit that the General Assembly’s decision last year finally acknowledged what many of us have known for years – that the only treaty which is possible on this subject is one limited to the signals used to carry programmes, and nothing else - and further, that the method of protection cannot be based upon rights. 

This point has been reached after a decade of negotiations. without any consensus being reached. You might ask “What’s taking so long?”  

The answer’s simple - the negotiations centred around a rights-based, traditional copyright/Rome Convention formulation, and many WIPO member-states simply will not accept a treaty based upon that foundation.

The position our coalition has taken is the same as that of a number of key member states. It is quite simple:

A broadcast signal begins when the transmission of a programme begins – and ends when the programme ends. Before and after that all that exists is an audiovisual work which is covered by copyright by virtue of copyright proper – or in the public domain and free for anyone to use as they wish. 

In other words, examples provided today of use of fixed “broadcasts” on services like iCrave TV and YouTube are not related to broadcasting at all – they are related to the programme, and in all cases copyright owners of those programmes quickly dealt with these problems. As a result, overlapping protection for broadcasts are not necessary.

You may disagree. You may say “but in Europe, we have a long history of copyright-like protections for broadcasting. We have already provided the list of rights in the current treaty draft in European law. Why should we accept something we see as less comprehensive than what we have?”

A reasonable question.

But, with the greatest respect, I submit that it misses the point that politically, a treaty based upon the European rights-based broadcasting model is simply not a viable option. If it were, the the GA would not have insisted on a signal-based approach last September. One has to wonder if a Rome plus treaty was ever really possible - after all, there have been many opportunities since 1961 for treaties which cover broadcasting to add rights – and it has not happened.

You may ask: “If we agree a non-rights-based instrument, how will we be able to provide national treatment to regimes which do not use a similar regime to our own?”

Another reasonable question.

I think we are already living with the answer: After all, the USA has used a signal-protection model for protecting broadcasts for decades and that has not stopped a continuous and growing cross-fertilisation of broadcasting activity between Europe and the USA. Clearly, these two different protection regimes live very comfortably, side by side.

So, what are we to do? How are we to enter this brave new world of protecting signals, when what we’re used to is a list of rights? 

Fear not! Help is at hand! 

There is an accepted international formulation that provides a model for protecting signals in the Brussels Satellite Convention. A bunch of European countries are a party to it or are signatories, Italy, Germany, and France amongst them, so it must be possible for its provisions to live alongside Rome-style protections. With respect to the provisions of Article 22 of Rome as mentioned before, only one element of that article was previously brought up, the first part, which does indicate that rights granted in subsequent treaties must be more extensive – however, the article goes on to add an “or” provision, stating that other protections not contrary to the Convention are equally valid. So, signal protection does not find a barrier in that Article.

Our coalition has used it as our inspiration and drafted a comprehensive protection regime against any theft or misappropriation of signals.  Our approach is widely admired in the non-governmental world and the private sector – and increasingly popular with WIPO member-states. I have it right here, with me today! 

We’ve provided definitions to make clear that the signal is protected – but the programme carried by the signal is not; we’ve provided that what you do inside your home with a programme you lawfully receive is not subject to the treaty’s scope, we’ve carefully crafted the strong, comprehensive protection from theft or misappropriation of signals that broadcasts should enjoy. 

A signal-protection based instrument along the lines we’re proposing could be the subject of quick consensus – and such a treaty would be a natural next-step from the decision of the WIPO General Assembly last September. 

In summary, the choice European decision-makers must make is quite simple: If they believe that a multilateral instrument to protect against signal piracy is necessary, and that now is the time to conclude one, then it is also time to accept that a Rome Convention-plus – or even a Rome Convention-like – Instrument – is not something you can have.  

If, however, European decision-makers do not believe that a non-rights-based, signal-only approach is acceptable, then in June at the second Special Session of the Standing Committee on Copyright and Related Rights, and at the WIPO General Assembly a few months later, Europe ought to join with other countries and admit that the time to conclude a treaty on this subject is not the present time, that ten years without an agreement means it is time to move on, returning to this subject at some later date.

I thank you for your kind attention. 
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