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A. Introduction

On April 1, 2004 the World Intellectual Property Organization (WIPO) released a consolidated text for a treaty to protect broadcasting organizations, otherwise known as the Broadcasting Treaty.  This report has been drafted as an initial response to that draft treaty and the intended audience is groups who are already familiar with the debate concerning the Broadcast Treaty.  The report deals with four key areas.  First, it argues that the over-propertization of broadcast rights through the treaty may lead to a tragedy of the anticommons, or the under-use of the resources in question.  Second, the report shows that contrary to the impression created by the Draft Treaty, many of the proposals for the new treaty are in fact significant changes from the existing treaty regime.  Of particular concern is the extension of term to 50 years, a period that is hardly justifiable as necessary for broadcasters in order to recoup their investment.  Third, the report argues by analogy to the struggles to create a workable database right that close consideration must be given to proposals to extend the scope and term of rights broadcast rights that are protected by other regimes. Finally, the report interrogates the strategy of using WIPO as the forum for the negotiation of this treaty given its constitutional mandate to promote intellectual property, its funding structure and its limited means for engaging broader stakeholders in policy development.

B. Potential anticommons property?

The thrust of the proposed treaty lies in the creation of a new ‘broadcasting right’.
  In essence, the right confers on broadcasting organizations the exclusive right to deal in any manner with their broadcasts.  Broadcasts are understood to cover the wireless transmission of images, sounds, images and sounds or representations through the use of different media, though excluding transmissions over computer networks.
  The exclusive rights seem to include most importantly, the transmission/communication of broadcast signals to the public, their re-transmission or deferred transmission, their distribution and their reproduction. 

Very importantly, the protection additionally covers the right to fixation of the broadcast, which is understood as embodying the sounds, images or representations contained in the broadcast on media devices that could be used for communication.
  As a corollary to this right to fixation, broadcasting organizations are to be granted the exclusive rights in relation to such fixations and rights to prohibit the unauthorised use of the same, along the lines of copyright law.

The proposed protection thus confers on broadcasting organizations a proprietary interest in their broadcast signals and indirectly in embodiments of the same (ie fixations).  The problem, however, is that the broadcast signals themselves derive from underlying content that can be the subject-matter of differing proprietary protection, ie through copyright law. It is clear that the proposed treaty contemplates the parallel coexistence of both forms of proprietary protection, for this is one of the few aspects of the treaty that enjoys an overwhelming consensus.
  

Thus, the author/producer of an underlying work would ordinarily be the owner of copyright in the same, while the broadcasting organization transmitting the work would have a proprietary right in the broadcast signals. Now imagine a third party who intercepts the signal and makes an unauthorised fixation of the same on a device for sale to the public. Has she infringed the copyright in the work (since the matter contained in the new embodiment and the original subject-matter of the author’s copyright are but identical), the broadcasting organization’s property right (by making an unauthorised fixation of its broadcast signals) or both? What are the conceptual ramifications of recognising an additional layer of proprietary protection that is artificially constructed on pre-existent subject matter, which is capable of independent proprietary protection and vesting them in different entities?

The absence of private property regimes in scarce resources has been considered by property theorists to be the reason for its unregulated overuse.  This is usually referred to as the ‘tragedy of the commons’, in order to make the argument for the propertization of resources.
  While under-propertization of a resource could result in its detrimental overuse, it remains the case that a symmetrically opposite situation could arise from an over-propertization of a resource.  This is referred to as the problem of the ‘anticommons’.  An anticommons situation is said to arise when exclusionary rights (ie property rights) are granted to differing persons/entities over the same or essentially related resources, allowing them to block each other.  This then increases the transaction costs for a third party seeking to bundle the rights together and seriously impede their ability to make full use of the resource in question.
  A common illustration of such a situation is where differing regulatory regimes and agencies have veto rights over the use of real property, thereby requiring legitimate users that property to expend additional resources negotiating with each holder of the exclusionary right, in order to bundle the rights together in one place. In essence, the situation arises when the property bundle is divided and differing exclusionary rights are vested in different persons; or looked at differently, when incomplete property bundles are each given to different individuals.

Does such a situation arise here?  Consider the following illustration:  A is the producer of a video programme (eg a soap opera), and under existing law, copyright in the video programme vests in him.  Among the different rights vested in him as a result is the right to distribute the work and make it available to the public in any manner.
  B is a broadcasting company and licenses A’s programme for broadcast over its wireless network.  C is a cablecasting network and licenses the rights from A for cablecasting over its cable network and D is a webcasting corporation which obtains a similar license for use over its webcasting network.
  B, C and D together cover all the possible means by which the public has access to the video programme (barring, of course, direct access through A).  A has property in the actual programme, while B, C and D have property rights in their transmission signals.  The nature of their (ie B, C and D’s) property is, however, such that it cannot exist independent of A’s original right and to that extent is not independent of the copyright owned by A.

Now X, a third party wants to make use of the video programme for a purpose that does not fall within the narrow limits of the ‘fair use’ doctrine as contained in copyright law or within the contours of a similar exception in the context of these other rights (assuming of course, that similar exceptions are introduced in a final treaty)
.  Since B, C and D control the means by which X has the most ready (and often, only form of) access to the recording, X could seek to license from B, C or D the right to make a fixation of their transmission signals for his purpose.  However, this would be insufficient given the independent subsistence of copyright in the work itself (as opposed to the transmission signals), vested in A. Consequently, X would now have to negotiate with A in addition to having to negotiate with one or all of B, C and D, for his purpose.  In effect, the transaction costs of bundling the rights together, to make effective use of the resource are doubled.

It could be argued that the most efficient route to make use of the resource is by having X negotiate directly with A for a license/transferral of copyright therein.  This would indeed work, in cases where the original copyright holder makes the work directly available to the public.  If however, the owner decides it to be economically unfeasible to enable such direct access, then X would be left with no alternative but to make use of the transmission signals and consequently, to negotiate with B, C or D. In practice, this would be the case with programmes produced specifically for television or radio networks, which are communicated to the public only through such transmission or which are made directly available to the public only after they have reached a certain level of notoriety through such broadcasting services.

Thus, neither A’s rights nor those of B, C or D are independently sufficient to enable X to make optimal use of the work. Consequently, the additional transaction costs now operate as a disincentive to X using the resource. If one of the reasons for lauding broadcasting organizations is their role in ‘enabling’ and ‘facilitating’ cultural and informational development, which however occurs only incrementally and cumulatively (ie drawing from the existent intellectual/cultural resources prevalent in society) the grant of an independent property right to broadcasting organizations and their analogues, rather than serving the intended purpose, operates to scuttle it.

The problem lies with the notional independence of the property rights, when the subject-matter to which they relate remains logically indivisible.  In the discussions thus far, a few countries have alluded to the possibility of an anticommons problem that such layering could cause and one of them has in fact suggested the introduction of a provision whereby an authorization from the original copyright holder (A) would require no further authorization/licensing from the broadcasting right-holder (B, C or D), thereby creating an artificial bundling of the rights, which would undoubtedly reduce the potential for an anticommons hold out.
  The layering of property rights in a sui generis form on the same resource is likely to create an anticommons where the resource base is under-used.  Some argue that this situation in fact exists for design rights in the UK, which are currently covered by at least four domestic and EU intellectual property regimes.
  As Michael Heller observes generally,

Governments must take care to avoid creating anticommons property accidentally when they define new property rights. One path to well-functioning private property is to convey a core bundle of rights to a single owner, rather than rights of exclusion to multiple owners. Subsequently, owners of standard bundles may fragment their ownership.

The rights of communicating the work to the public and of broadcasting the work have been considered integral elements of the bundle of rights constituting copyright in a work.
 What logical reason exists for providing identical exclusionary rights to broadcasting organizations?

C. Relation of the broadcasting treaty to existing treaties 

The proposed WIPO Broadcasting Treaty provides for the expansion of the protection of rights of transmitters of information. This section will examine the role that it would play within the range of existing conventions in the copyright sector of intellectual property and argues that contrary to the impression given by the draft treaty, many of the provisions proposed by the Treaty are significant changes when one considers all the existing law.

The main international documents addressing the rights of broadcasting organisations are:

1) The International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organisations 1961
 and 

2) The Agreement on Trade Related Aspects of Intellectual Property.
 

To the extent that the substance of the broadcast contains literary or artistic works, or performances, other treaties are concerned, namely the Berne Convention for the Protection of Literary and Artistic Works 1971,
 the WIPO Copyright Treaty 1996
 and the WIPO Performances and Phonograms Treaty 1996.
 The protection of programme-carrying signals is currently provided by the Brussels Convention Relating to the Distribution of Programme-Carrying Signals Transmitted by Satellite
 

Table A: Existing broadcasting protection 

The Rome Convention:
The TRIPS Agreement

Member-states

77 states including the major developed countries, but excluding the United States
146 states (members of the WTO)

Definitions:

Art. 2

"broadcasting" means the transmission by wireless means for public reception of sounds or of images and sounds

"rebroadcasting" means the simultaneous broadcasting by one broadcasting organisation of the broadcast of another broadcasting organisation
Operates with the terms as they are used in the Berne Convention

The scope of protection:

Art. 13

Broadcasting organisations shall enjoy the right to authorize or prohibit:

(a) the rebroadcasting of their broadcasts;

(b) the fixation of their broadcasts;

(c) the reproduction:

(i) of fixations, made without their consent, of their broadcasts;

(ii) of fixations, made in accordance with the provisions of Article 15, of their broadcasts, if the reproduction is made for purposes different from those referred to in those provisions;

(d) the communication to the public of their television broadcasts if such communication is made in places accessible to the public against payment of an entrance fee …
Art. 14 (3)

Broadcasting organizations shall have the right to prohibit the following acts when undertaken without their authorization:

· the fixation,

· the reproduction of fixations, and

·  the rebroadcasting by wireless means of broadcasts, as well as 

· the communication to the public of television broadcasts of the same.

The Term of Protection

20 years
20 years

The main issues of existing protection, as shown in Table A, are the following: the protection is granted in respect of the wireless means of transmission only; rebroadcasting is understood to mean simultaneous transmission and does not extend to the subsequent retransmissions; no ‘exclusive rights’ are granted to the broadcasters; the scope of their entitlements is limited to rights of ‘authorization’ and ‘prohibition’ of certain actions. 

The Draft Treaty proposes to change the existing protection in three ways.  First, it proposes to extend protection to new information transmitting technologies.  Second, it will create new rights for those technologies that are protected under the Draft Treaty and third, it plans to extend the duration of protection to up to 50 years.

The Draft Treaty proposes to expand the protection to cable transmission and exploitation of broadcast material in digital form.  The beneficiaries of the protection will not only include broadcasting organizations, but also telecasters and webcasters.  During the discussion on the proposals the countries diverged in their attitudes towards including new beneficiaries in the scope of the Treaty.  Therefore the consolidated text of the Draft Treaty now contains these different levels of expansion as separate alternatives.

As for the scope of the protection, the Treaty will not merely update existing protection, but will create new rights in the transmitters of information thus placing them in a more favourable position as compared to all other neighbouring rights owners.  The scope of protection proposed for the Treaty resembles the list of rights granted to performers and producers of phonograms under the WPPT, and some proposals extend this list even further:

Table B: Comparison to the WPPT

WPPT (1996)
Consolidated Draft

Under Art. 6, performers have a right to authorize
(i) the broadcasting and communication to the public of their unfixed performances except where the performance is already a broadcast performance; and

(ii) the fixation of their unfixed performances.

Under Articles 7 – 10 and 11 – 15, performers and producers of phonograms enjoy the exclusive fights of

· reproduction of their performances fixed in phonograms / their phonograms
· making available to the public of the original and copies of their performances fixed in phonograms / their phonograms (distribution)

· rental 

· making available to the public of their performances fixed in phonograms / their phonograms, by wire or wireless means, in such a way that members of the public may access them from a place and at a time individually chosen by them
The broadcasting organizations shall enjoy an exclusive right of authorizing

· the retransmission by any means (Art.6)

· the communication to the public of their broadcasts, if such communication is made in places accessible to the public against payment of an entrance fee (Art.7)

·  the fixation (Art.8)
· the reproduction of fixations (Art.9)
· the making available to the public of the original and copies of fixations

alternatively: 

have the right to prohibit distribution to the public and importation of reproductions of unauthorized fixations (Art.10)

· the transmission of their broadcasts following fixation (Art.11)
· the making available to the public of their broadcasts from fixations, by wire or wireless means, in such a way that members of the public may access them from a place and at a time individually chosen by them
alternatively: 

shall have the right to prohibit the making available to the public of their broadcasts from unauthorized fixations (…) (Art.12)

As Table B demonstrates, the Draft Treaty suggests that the broadcasters are granted ‘exclusive rights’ in respect to those ways of use which are now vested in performers and producers of phonograms.  In some of these ways of use the broadcasters will enjoy the exclusive right of authorizing whereas the other neighbouring rights owners have merely a right to authorize certain actions. Does the emphasize on the exclusivity of the rights of broadcasters signify an intention to put them in a more favourable position then those whose creations will be broadcasted?  

Taking into account the fact (discussed in detail in the previous section) that these different exclusive rights are derived from the same subject matter, it appears that Articles 6 – 12 of the Draft not only create new rights for the new transmitters of information, but also interferes with the existing rights of authors and performers, whose exclusive right in their creations will be fenced in by the exclusive rights of the broadcasting organisations in their broadcastings.  Moreover, the broadcasting organizations will be able to regain control over material that has lost its copyright and is in the public domain, and normally available to consumers for free.

As far as the term of protection is concerned, the proposals advocate a 50-year duration, when the existing international treaties protect broadcasts for 20 years, as can be seen in Table C:

Table C: Duration of protection of the neighbouring rights owners


The Rome Convention
The TRIPS Agreement
WPPT
Proposals for the Treaty

Performers
20 years
50 years
50 years


Producers of phonograms
20 years
50 years
50years


Broadcasters
20 years
20 years

50years

Such an extension is hardly justifiable.  The typical copyright justification of granting protection for a period of time comparable with a human life pursues the goal of rewarding the creativity of the author or of the performer.  In the case of broadcasting the author’s creativity is not being rewarded, rather the efforts expended in gathering and arranging information, and organizing its transmission.  Thus the rationale for protection (to protect investment) and its length (50 years) compares unfavourably with the length of protection of other types of investments.  These last no longer than 10 years in the chemical and pharmaceutical spheres to a maximum of 15 years for databases. 

The protection of investment should be granted for the period necessary to recoup the costs of that investment.  Taking into account the speed of change in technology and the means of communicating and transmitting information, 50 years seems too long.  If the transmitting enterprise has not managed to recoup its investment in the period immediately following first publication it is unlikely to regain the loss in the future due to the constantly changing technologies and to the decline in value of information which is no longer new.  In the situation when the subject matter does not lose its value to the public for a significantly long time, then it is likely that it incorporates either a work protected by copyright, or information which is in the public domain, eg laws and other official documents.  Hence, the extension of protection for broadcasters beyond the time necessary to actually protect investments appears either to threaten the rights of authors and other creators of the substantial matter of broadcasts, or counter to the interests of the public in unhindered access to information.  

Further, term extension may promote the tendency towards upward harmonization, where harmonized terms must necessarily match the longest term of any negotiating party, member or even potential trading partner, in order to avoid the appearance of impinging on what is conceived of as an existing property right and expectation interest.
  This results in an ever-increasing commodification and monopolization of the public domain.
  As a result, broadcasters will profit at the expense of the public. Therefore, it seems that the extension of the term should not be introduced unless more compelling economic or moral reasons are presented.

D. Comparison to database rights 
Even at the initial stages of deliberation, it is evident that the desire to protect investment figures prominently in debates about the scope and shape of the proposed WIPO Broadcasting Treaty.
  The creation of new rights, the possible extension to new subject matter and the extended period of protection all rest on the rationale of protecting the investment needed to gather, organize and disseminate the work, a justification which does not fit comfortably within existing intellectual property regimes such as that governing copyright. Thus parallels have been drawn between the proposed broadcasting rights and the emergence of a sui generis database right to protect non-original databases, which often otherwise fall short of copyright protection.
  It is not argued that such investment should not be protected.  However, the final shape and strength of protection granted needs to be carefully scrutinized to avoid the creation of an unwarranted, onerous and expensive new monopoly.  Insights will be gleaned from comparing and contrasting the demands for extended broadcast protection with the existing protection of databases.  For this purpose, the EU Database Directive
 will be the template for comparison as it is the most comprehensive regional regime for such protection. This section will conclude that there is only so far that any parallels with database rights, on the basis of investment protection, can be drawn.


The discussion in this section shall be structured as follows: (1) database protection is currently being debated in the context of a perceived gap in protection.  Copyright law simply cannot protect non-original databases if it is to remain true to its doctrinal underpinnings but there is arguably a need for protecting such investment.  Broadcasts differ from databases since they are already protected in almost all countries, either under copyright law and/or as a separate broadcast right; (2) the proposed 50 year duration of protection is extremely difficult to justify on the grounds of investment protection; and (3) the appropriateness of the extension of rights needs to be considered in light of much uncertainty as regards the new database rights; concerns as to restrictive monopolies and the extent of investment required to trigger the reward of protection abound in the context of database protection, arguments that apply equally to broadcast rights.

1. Why Grant Protection in the First Place?

Copyright has never protected disparate facts, data or information – ie what is often the subject matter of a database.  Furthermore, copyright doctrine has never been comfortable with the protection of pure labour, effort or investment.  In many if not most jurisdictions, some spark of creativity or intellectual contribution is generally required to attract protection and at best, copyright has granted qualified protection to those compilations of information where there is some skill in the selection or arrangement of materials.
  Thus there is arguably a gap in the protection available for non-original databases, which would not qualify for copyright protection but that still required the investment of ‘considerable human, technical and financial resources’.
  However, broadcasters have enjoyed international protection initially through the Rome Convention of 1961 and then under TRIPS.
 What is being sought through the WIPO Treaty is an extension of the subject matter, scope and period of protection, all of which must be justified. Intellectual property law seeks to strike a balance between providing sufficient incentives (through circumscribed monopolies) to create and circulate, against the need for encouraging a free and vibrant public domain. It remains unclear as to how those seeking additional international protection for broadcasters would justify skewing this balance in favour of greater monopoly rights.  

2. The Duration of Protection

The Database Directive envisages a 15 year protection period from the completion of the database or of its becoming available to the public within that period.
 There is a possibility of further extension of that time period in increments of 15 years but only where there has been a substantial change which results from substantial new investment,
 ie significantly updated versions of the database will also be protected where there is an ongoing process of investment. Any extension of protection must be earned and even here, courts in the EU are experiencing difficulty in determining what minimum investment is required before protection becomes available
 and also what is the consequence of granting a fresh term.
 If the ‘protection of investment’ rationale has resulted in this limited time period for databases, it is difficult to conceive of how it can justify a period of 50 years of protection for broadcasters.
 Unjustifiably lengthy protection harms the public by increasing prices and reducing access to information/works in the public domain.  Extended protection only makes sense when compared with 50 years protection being given to performers and producers of phonograms in both TRIPS
 as well as the WIPO Performances and Phonograms Treaty (WPPT).
  Such a knee-jerk extension without considering whether it is warranted in the first place would result in harm to the public domain as even more material is placed under extended proprietary control.
     
3. Scope and Extent of Protection

The proper scope and extent of database protection has been the subject of much debate and disagreement.  A measure of this is the fact that a jurisdiction like the US, generally a strong advocate of intellectual property (IP) protection, does not as yet have a legislative framework in place for database protection despite much discussion and debate.  Such caution is warranted as the consequence of hasty legislation could well be the creation of ‘one of the least balanced and most potentially anti-competitive intellectual property rights ever created.’
  Concerns of restrictive control over fundamental scientific research,
 or the unreasonable behaviour of a single producer of information or the holder of resources
 inform much of the caution in adopting an overbroad database rights regime.  A central theme of the debate is whether facts and information, themselves uncopyrightable and often in the public domain, would be protected in the context of a database.  A similar concern resurfaces in granting extensive broadcast protection, which would give strong rights to entities when they may lack the rights to the underlying content or subject matter. Thus a speech by a public official which might not attract copyright, if read out over radio would in essence become protected by the additional layer of the strengthened broadcast right.


To conclude, protecting investment, while undeniably important, is not a blanket license for an unchecked extension of rights. This has clearly emerged from the database debate, which shares a similar rationale for protection with broadcasting rights.  A further concern is reciprocal: a treaty to protect database rights may encourage and provide support for those promoting a database treaty.  It serves as a timely reminder that thinking through the justifications for, and implications of, broadening protection is a necessary first step in order to prevent unnecessary litigation and the impoverishment of the public domain.

E. Process: The Appropriateness of WIPO

4. Introduction

A key question that arises from the draft Broadcasting Treaty is why the US chose to use WIPO as the forum to pursue negotiation and drafting of the treaty.  This marks a departure from recent US actions, which have used the WTO as a forum for negotiating IP treaties and agreements (eg TRIPS).
  

This move was a result of the belief in the early-80’s that WIPO was too accommodating of developing country interests
 and was ineffectual at creating IP standards (judged by the fact that there was a stalemate for over twenty-five years in developing IP standards).
  Using the WTO as a mechanism for negotiating IP treaties meant that developed countries could use trade issues to pressure developing countries into acceding to intellectual property agreements.
  Developed countries also sought the WTO as an ideal forum for negotiations and treaty-making since WIPO had no formal treaty-enforcement mechanism (relying largely on consensus and discussion),
 no formal dispute resolution system among member states,
 and the WTO could impose sanctions that could significantly affect national policy.
  In addition, it was formerly perceived that the WTO negotiation process was much more country-driven than the WIPO process which was perceived as doing ‘the writing and then going to countries… In the GATT [WTO] process the Secretariat writes down what trade negotiators decide for countries’.
  However, evidence from the most recent round of Broadcast Treaty negotiations indicates that this has changed.


The shift of negotiation and treaty-making to the WTO was seen as integral to a broader scheme of ensuring a favourable investment regime for multinationals.
  Thus, what was not achievable directly through WIPO was indirectly achieved through combining the forces of the two organizations.  Once law-making moved to the WTO, the WTO and WIPO forged agreements to share resources and capacity.  In particular, the WTO and WIPO now have a working agreement to facilitate the sharing of information and administration of international intellectual property agreements.
  WIPO provides assistance to all members of WIPO and the WTO.
  This was controversial with developed countries who thought that WIPO would give weak advice to developing countries but in fact the opposite has largely been the case.


The draft Broadcasting Treaty now represents the trial of a new WIPO-WTO regime where a country-driven proposal is being mooted, under the constant threat of displacement of responsibility and enforcement to the WTO.  

5. Nature of WIPO

WIPO itself is not an appropriate organization for drafting multilateral treaties on the cutting edge of technological and international development for two key reasons:
 first, its funding arrangements and policy-making process, second, its constitution and third, its expertise.

a) Funding and Decision-Making

Although a UN organization, WIPO is the only UN organization that is largely self-funding.  It obtains most of its funds from the Patent Cooperation Treaty (PCT) which was adopted in 1970.  That treaty has enabled WIPO to be largely self-funding because 91% of its budget comes from fees paid by the private sector for its services under the PCT.
  In fact, the contribution of any single member state represents less than one-half of one percent of WIPO's budget.
  While this may sound positive since it avoids the problems of capture that other international organizations like the World Bank are perceived to suffer from due to ‘proportional’ representation and investment, it does mean that WIPO is most beholden to the community of patentees or intellectual property rights holders who fund it.
  

As the Commission on Intellectual Property Rights (CIPR) noted in its wide-ranging and influential study of IPRs and development, WIPO presents IPRs as unequivocally beneficial and is a firm advocate of stronger IP protection in developing countries.
  A more nuanced and balanced perspective on the role of IPRs would more accurately reflect the UN and international community’s social and economic goals, taking care to ascertain both the benefits and costs of increasing IP protection.
  In the case of the Broadcasting Treaty, the creation of a new layer of rights may limit access of developing countries to public domain materials and impede their economic development.


WIPO also does not benefit from representations from a large number of non-governmental or non-industry bodies in their policy-making processes.  As the CIPR report notes, WIPO has always been responsive to industrial interests but is unconcerned with the opinions of consumer or user groups of IP.  In setting up its Policy Advisory Commission and the Industry Advisory Commission WIPO should have taken the opportunity to hear from representatives from industry and science, consumer groups and other civil society organizations.
  As a UN agency WIPO could have forged close relationships or alliances with other UN and international development agencies such as the World Health Organization, the Food and Agriculture Organization or the UN Committee on Trade and Development.
  Drawing from a broader range of constituencies is critical to ensuring the legitimacy of concluded standards, particularly to avoid the problems that other organizations (the WTO, World Bank, International Monetary Fund) are facing.  A further problem with both representation at WIPO and the WTO is the lack of permanent representation of the Least Developed Countries (LDCs) in Geneva, due to lack of resources.  Permanent representation ensures active and effective participation in the WIPO standard-setting procedures, otherwise LDCs are relegated to the status of spectators, if present at all.

Finally WIPO enjoys far less international visibility than the WTO, both from civil society organizations and the public at large.  As a result WIPOs law-making activities are subject to much less scrutiny, commentary and protest than other, more controversial and challenged organizations, like the WTO.  

b) Constitution:

Article 3(i) of the WIPO Constitution sets out the objectives of the organization as ‘to promote the protection of intellectual property throughout the world through cooperation among States and, where appropriate, in collaboration with any other international organization’.
  WIPO aims to harmonize national intellectual property protections with a view to creating an integrated international IP regime.
  Importantly, WIPO is not clearly invested with any sort of development objective.
  What has effectively happened is that the developing world receives the worst of both worlds: the treaty-making capacity of an organization (unlike the WTO) that is not mandated to consider development objectives but only IP propagation, subject to the constant threat of relocation to an agency with a very strong dispute resolution mechanism overused by the US and EU to enforce their trade agendas.


Since WIPO is funded by IPR holders with the object of promoting IP, it raises the important question of whether the critical issues of development, access to information and reducing the scope of IPR protection will ever be considered within this forum.  It has no mandate to approach problems from this perspective and no effective institutional mechanisms to ensure active participation of a wide range of participants.  

c) Expertise

WIPO suffers from a deficit of research and experience in the impact of IP on development and developing countries.  In addition, as the CIPR concluded, a core area of expertise and research that WIPO needs to develop is research into 

the impact on access to information crucial for development on the Internet, including technological protection by publishers and other content providers, and of anti-circumvention legislation.
  

The fact that this is an area where WIPO has a noted gap in knowledge and expertise does not bode well for the introduction of an informed and fair Broadcast Treaty.

F. Conclusions

1. The proposed treaty proposes to extend the subject-matter, scope and period of protection of a right that is already protected under copyright law (unlike a database right).  Persuasive arguments will need to be made to justify such an extension of rights.  

2. It is critical to carefully tailor the term of protection to the right, to ensure that valuable public domain resources are not over-monopolized far beyond the period required as an incentive to their creation.

3. The Broadcast Treaty will lead to an inefficient allocation of resources, increasing transaction costs and over-regulating resources.  This may lead to anticommons problems.

4. The Broadcast Treaty may end up over-protecting information that properly lies in the public domain.  This may lead to the under-use of that information.

5. The debate over database rights raises important questions about the appropriate scope of protection, term and justification of extra protection for broadcasters. 

6. Creating a specialized broadcast right may provide the necessary encouragement for an international treaty granting highly controversial database rights.

7. WIPO is an inappropriate forum to negotiate this treaty given its constitutional mandate, its funding structure, its areas of expertise and its closed decision-making process.

8. The institutional ability of WIPO to negotiate a balanced treaty that takes into account the needs and interests of developing countries must be critically considered.  The governing constitution/treaty should be amended if necessary.
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