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La séance est ouverte à 14h30, sous la présidence de M. Allan Philip (Danemark).



The Chair reiterated that the conclusion of the morning session was that two alternative proposals would go to document after the drafting stage and that the Special Commission had to see whether they could find a compromise next time. He then suggested continuing going through the Working Documents.



An expert from the Russian Federation still wanted to make a point on settlement, which was the last subject that had been discussed in the morning session. He understood that the conclusion of the Chair was that the two parties, the European Community and the United States of America, had to discuss the issue among them. Since the Russian Federation was not included in that discussion but had an interest in it, the Expert noted that he could not agree on something that had been decided by just these two parties.



The Chair answered that settlements were still in the Convention and that the Special Commission had agreed to send the matter to the Drafting Committee.



An expert from Australia started her introduction to the Australian proposal contained in Working Document No 71 by reminding the Special Commission that the background for the proposal was that the Australian delegation first wanted copyright to be excluded from the scope of the Convention but then gave up this idea and tried to solve the matter now by the proposal in their Working Document. The Expert explained that under Australian law, certain form requirements were mandatory and there was a prohibition on contracting out of those requirements. In particular, there were prohibitions on contracting out in computer agreements relating to inalienable rights of users concerned with interoperability, research and study, back-up copies etc. Standard form contracts were increasingly common, especially in the online environment. Australia was a net importer of shrink / browse-wrap software and other copyright works where the licensee might have no bargaining power in determining choice of court. The Expert referred to the work of the Australian Copyright Law Review Committee on this issue. It was agreed by this meeting that this could be covered by the public policy of the State of the court seized under Article 5(c) of the draft Convention and the public policy of the law of the requested State under Article 7(e) of the draft Convention. The Report should make clear that this was so and that public policy meant the public policy of the relevant State which included but was not limited to its law as to international public policy. To support this, the Australian proposal in Working Document No 71 suggested that the words “of the State of the court seized” should be added after the words “public policy” in Article 5(c) of the draft Convention. Public policy in that provision did not mean international public policy. If the matter in Article 5(c) of the proposal was a mere drafting matter, the Expert from Australia was quite happy to refer it to the Drafting Committee. With regard to Article 7(1)(e) of the draft Convention, she was concerned that the Australian courts would interpret this provision in a very limited way. Having discussed the issue, the Expert did however not feel the need anymore to press the deletion of the last part of the provision as suggested in Working Document No 71. Her key concern was that all mandatory provisions should be applied through the public policy provision. If everyone understood, the Rapporteur could simply make a reference and thus no more changes were necessary.



An expert from the United States of America indicated that the concerns behind Working Document No 71 were also reflected in Working Document No 94. The latter Working Document tried to address the problem that related to specific circumstances where the law of a State needed special protection. He pointed out that he did not try to solve the matter through the public policy exception like the Australian delegation did but through the choice of law rule in Article 5(a) of the proposal in Working Document No 94. The ordinary rule was the application of choice of law rules and it was not favourable to apply it too strictly because if one did, the party who had the bargaining power over the other party forced the other party to assign law that was not favourable to the latter. Thus, the Expert proposed to delete the wording “under the law of the State of the chosen court” in Article 5(a) of the draft Convention. As far as Article 7(1)(e) of the draft Convention was concerned, it seemed very important to him that this provision was kept as it stood. Moreover he thought that the Chinese Working Document No 74 addressed the point in a way, which was the most effective to capture the Australian issue that was legitimate. In his view, the Special Commission should combine Working Document No 94 with Article 7(1)(e) of the proposal in Working Document No 74 and finally the proposal in Working Document No 71 that related to Article 5(c) of the draft Convention. To conclude, the Expert emphasized that everybody should work together and let the Drafting Committee consider the issue.



The Chair suggested to extend the discussion to Working Documents Nos 94, 96 and 100.



A representative of the European Community (Commission) stated that he had no different view on the matter and would also support the Chinese Working Document No 74. Both Working Document No 71 proposed by the delegation of Australia and Working Document No 74 proposed by the delegation of China should be sent to the Drafting Committee.



The Chair indicated that Working Document No 74 had already been sent to the Drafting Committee and that there seemed to be acceptance on the proposal in Working Document No 71.



An expert from the United States of America wanted to know, as a point of clarification, whether the delegation of Australia was not pressing their proposal relating to Article 7(1)(e) in Working Document No 71.



The Chair answered that this was correct.



An expert from Australia wondered whether the Special Commission agreed as well on the Rapporteur to report in that respect. 



The Chair answered that the Rapporteurs would be very cooperative.



An expert from Portugal, with respect to the explanation given by the Expert from Australia, had doubts about what was going to appear in the Report regarding the public policy issue since she had understood that this did not mean international public policy. In her opinion it was however the other way round, meaning that it was international public policy.



The Chair indicated that it was very difficult to define the term of international public policy. He clarified that the Expert from Australia had meant the international public policy of the requested State.



An expert from the United States of America intervened and noted that in his understanding, international public policy was part of the public policy.



A Rapporteur (Mr Hartley) indicated that he was willing to say whatever the Special Commission wanted him to say in the Report and therefore asked the members of the Special Commission for clarification whether they wanted him to call it “international public policy of the court seized” or “public policy of the court seized including international public policy”. The members of the Special Commission agreed on the latter.



The Chair reiterated that the Special Commission should now discuss Article 5(a) / (d) of the draft Convention and the connected proposals in Working Documents Nos 94, 96, 100 and asked the authors of the proposals to provide an introduction.



An expert from the United States of America stated that taking into consideration the many difficulties that the Special Commission had regarding the need for specific declarations and reservations, the matter could be solved by taking out the very strict choice of law rule in Article 5(a) of the draft Convention. He noted that the court seized needed to apply its own mandatory rules and its own private international law rules in order to check the validity of a choice of court agreement. The Expert suggested to delete the words “under the law of the State of the chosen court” in Article 5(a) of the draft Convention and rather follow more the Convention on Recognition and Enforcement of Foreign Arbitral Awards of 10 June 1958, which required the court to apply its own private international law rules. He was confident that courts would do the right thing since they want to enforce a choice of court agreement. To accept this proposal would also allow more States to join the Convention. Article 5(d) of the proposal in Working Document No 94 was the result of discussions that the Expert had with other delegates. This exception should cover situations where the underlying circumstances to the initial choice of court agreement changed and thus were completely different so that they would no longer represent it. 



Un expert de la Suisse, présentant le Document de travail No 96 préparé par sa délégation, indique que la proposition la plus importante est contenue dans l’article 5 alinéa c. Il explique que la proposition tente de résoudre le même problème que celle de la délégation des Etats-Unis d’Amérique (Doc. trav. No 94), lié aux raisons impératives que certains Etats peuvent avoir de conserver des compétences exclusives. Il souligne l’importance de donner suite à ces besoins impérieux, sauf à faire perdre tout intérêt à la Convention. L’Expert ajoute que la proposition de la Suisse est relativement proche du texte produit par la Commission Spéciale de décembre 2003, quoiqu’elle emploie un langage différent. Il ajoute que si deux variantes sont présentées, il considère que la première est la meilleure. Réagissant à l’inquiétude exprimée par l’Expert de l’Australie, il considère le souci formulé compréhensible mais estime que la proposition de l’Australie ne résout pas le problème. Au contraire, la variante 1 de l’article 5 alinéa c qu’il propose y répond. Il reconnaît que la proposition des Etats-Unis d’Amérique pourrait également résoudre la difficulté, tout en approchant celle-ci par un angle très différent.



Abordant ensuite l’article 5 en ses alinéas a et b, l’Expert précise que la proposition consiste simplement à substituer les termes « n’est pas valide » à l’expression « est nul » au premier alinéa et à souligner à l’alinéa suivant le moment auquel la capacité des parties, notamment des sociétés, doit être recherchée. Il indique à cet égard qu’il importe de préciser qu’il convient de se placer au moment de la conclusion de l’accord et non au moment de l’introduction de l’action.



An expert from Japan indicated that there were a small number of issues where he could not agree on the likely interpretation indicated by the Rapporteurs. Thus, the proposal in Working Document No 100 would explain his interpretation and help to clarify the matter. Contrary to the proposal by the United States of America in Working Document No 94, the delegation from Japan preferred to retain the wording “under the law of the State of the chosen court’’ and even add “on any ground, including incapacity” to it. The draft Report related to that issue, Preliminary Document No 25, paragraph 94). One of the main questions for the Japanese delegation was whether Article 7(1)(a) of the draft Convention should apply to incapacity and whether both should determine incapacity, the law of the chosen and the seized court or only the law of the court seized. According to the Expert, the right answer would be that both should determine it, the law of the chosen and the seized court. He referred to the chart on the back of Working Document No 100 explaining that chart 1 manifested the consequences of the application of the law of he court seized only. He explained that if the party was capable under the law of the court seized but incapable under the law of the chosen court, the reference to the law of the court seized led to the following consequence: the chosen court might dismiss the proceedings and the court seized shall dismiss the proceedings which probably implied that neither of them would hear the case. Reciprocally, if the capacity was determined by both the law of the chosen court and the court seized, chart 2 made clear that in the same situation (the party was capable under the law of the court seized but incapable under the law of the chosen court), the chosen court might dismiss the proceedings while the court seized might have jurisdiction. The Expert stressed that the latter interpretation was the only one that was favourable for the parties. He concluded that Article 5(a) of the draft Convention should also apply to incapacity.



The Chair suggested to leave the capacity issue aside for the time being and to come back to it at a later stage.



A representative of the European Community (Commission) noted that with regard to Article 5(a) of the draft Convention, there was only one proposal to suppress the wording “under the law of the State of the chosen court” in Working Document No 94. This issue had been discussed for days and the balanced compromise that had been found was to have this choice of law rule in Article 5(a) and the escape clause of Article 5(c) of the draft Convention. Some members of the Special Commission thought that the escape clause would not be enough and that something else was needed. As far as the Australian scenario was concerned, the representative thought that the proposed change of Article 5(c) in Working Document No 71 was not necessary because the case was already included in the current text of Article 5(c) of the draft Convention. Regarding the proposal by the United States of America in Working Document No 94, the Representative considered it to be dangerous, as it would make the provision increasingly softer. The public policy term in Article 5(c) of the draft Convention referred to the public policy principles of the court seized including international public policy principles. By doing so, it already broadened up this provision in a significant way. If the Special Commission followed the proposal by the United States of America in Working Document No 94, they would open the Pandora box that they tried to close in December. Although he understood the concerns in that respect and thought that the members of the Special Commission should reflect on that, the representative nevertheless considered the balance to be in the current draft text already. Regarding the proposal of the United States of America in Working Document No 94 to suppress the word “very” in Article 5(c) of the draft Convention, the Representative could not see how that could be helpful. Moreover, taken into consideration that this exception was quite narrow in the beginning and got broader, there was even more reason not to change the text and leave it as it was. The Representative indicated that he could be more flexible with the proposal in Article 5(d) in Working Document No 94. Since there was another Working Document on that issue, Working Document No 73, that suggested suppressing Article 5(d) of the draft Convention, he proposed to discuss it as well. The reason for the suppression was that Article 5(c) of the draft Convention already covered the issue. Regarding the current draft, the Representative hesitated to completely object to change it and thus suggested to reflect on it and draft it in a more tidy way. According to him, the proposal by the delegation from Switzerland in Working Document No 96 raised the same difficulties as the proposal by the United States of America in Working Document No 94. Although the Representative could live with it despite the fact that these proposals de…..ted from the compromise found in December 2003, he nevertheless could not support them.



An expert from China could fully agree on the comment made by the Representative of the European Community with regard to the changes made to Article 5(a) of the draft Convention by the proposal of the United States of America in Working Document No 94 and the proposal of Switzerland in Working Document No 100, and thought that the compromise that had been achieved on that article should not be changed anymore. The Expert favoured Variant 1 of Article 5(c) of the approach of Switzerland in Working Document No 96 and stated that if the Special Commission wanted to change the structure of the Convention, the proposal of Switzerland would indeed be essential and very important. He could not support the proposal of the United States of America in Working Document No 94 on this point.



An expert from the Russian Federation thanked his colleagues for their proposals and their explanations and expressed that he tended to agree with the line of logic proposed by the delegation of the United States of America. He thought that it was it was a good approach since it left the door open for a more balanced Hague Convention that could be more easily adopted.



In particular he liked the proposal of the United States of America regarding Article 5(a) in Working Document No 94. As far as the change suggested to Article 5(c) of the same proposal, the Expert considered that change to be so minimal that it would not make much difference. According to the Expert, the Variant 1 of Article 5(c) of the proposal of Switzerland in Working Document No 96 did not only make the provision clearer but also made it easier for courts to apply it. General references were sometimes used to create injustice. Thus, the Expert was afraid of a term like procedural fairness, in particular when the access to court was denied to Russians. Therefore, he found that the proposal of Switzerland in Working Document No 96 was excellent in that it did not contain any abstract principle but rather a clear rule. Moreover, it allowed for a uniform application of the Hague Convention. Compared to the proposal of Japan contained in Working Document No 100, the Expert preferred the United States solution in Working Document No 94. As far as the proposal of the United States of America on Article 5(d) in Working Document No 94 was concerned, he fully supported it as it was logical, clear and well founded and thus should be taken into account. 



Un expert de la France souligne que sa délégation est de celles qui plaident pour un encadrement strict des droits et obligations du tribunal élu, et s’associe aux observations exprimées par le Représentant de la Communauté européenne. Abordant la proposition des Etats-Unis d’Amérique (Doc. trav. No 94), il fait observer que la notion de changement de circonstances est fort difficile à mettre en œuvre, estimant qu’en l’absence de précisions, le changement de circonstances pourrait être interprété de manière large. Un changement de circonstances dans l’exécution du contrat principal pourrait être couvert par cette expression, mais peut-être également un simple changement des éléments procéduraux de l’affaire. Alors que la Commission cherche à protéger l’efficacité des clauses d’élection de for, il semble que la modification proposée est de nature à ouvrir la boite de Pandore. Rappelant que lors de la précédente Commission spéciale, en décembre 2003, un compromis avait été trouvé au regard de l’article 5, il considère que la proposition de la délégation de la Suisse (Doc. trav. No 96) reste fidèle à l’essence de ce compromis. Il ajoute qu’il préfère toutefois la deuxième variante, estimant que la première est trop précise dans la mesure où non seulement la protection des compétences exclusives mais également la lutte contre la fraude au jugement pourraient être assurées par la référence à l’ordre public opérée par la deuxième variante.



An expert from the United Kingdom, when comparing the Report on the Work of the Informal Working Group on the Judgments Project of 25-28 March 2003 to Working Document No 94, wondered where the Special Commission was. To him, it seemed that Working Document No 94 would even go further backwards than the Report of the Informal Working Group. The Working Document was essentially the “null and void” approach of the Convention on Recognition and Enforcement of Foreign Arbitral Awards of 10 June 1958. However, in December 2003, the Special Commission agreed on the compromise to insert the choice of law clause (law of the chosen court). Furthermore, in order to balance it, the Special Commission introduced Article 5(c) and (d) of the draft Convention. According to the Expert from the United Kingdom, the problem with the approach of the United States of America in Working Document No 94 was that it wanted to delete the wording “under the law of the State of the chosen court” in Article 5(a) of the draft Convention but at the same time retain the public policy clause in Article 5(c) of the draft Convention. In the Informal Working Group it was already made clear that it was impossible to have both. Thus, if someone wanted that nevertheless, that would reflect a lack of commitment to the project. In conclusion, the Expert thought it was better to stick to the compromise that had been agreed on during the Special Commission in December 2003. Regarding the suppression of the word “very” in Article 5(c) of the draft Convention, proposed in Working Document No 94, the Expert would be prepared to accept it if it was of any help to the United States. However, if the delegation of the United States of America insisted on their proposal in Article 5(a) in Working Document No 94, the only alternative was to go back to the approach taken in the Convention on Recognition and Enforcement of Foreign Arbitral Awards of 10 June 1958 and not having all the other exceptions. Thus, the latter Working Document asked for too much. As far as the Working Document No 96 was concerned, the Expert from the United Kingdom agreed with the Expert from France in that Variant 2 was the preferable one since the public policy exception would encompass the serious injustice exception although the Expert from the United States did not share that view. If the Special Commission retained Article 5(a) of the draft Convention, it would need to retain the reference to serious injustice as well. However, if that was not the case, then the reference to serious injustice was not necessary and a reference to the minimal interpretation of public policy would be sufficient.



A representative of the International Union of Latin Notaries (UINL) considered Article 5(c) of the draft Convention as being one of the if not even the most important article(s) of the Convention. According to him, a deal should be a deal and the Convention should ensure that. However, the present Article 5(c) of the draft Convention ensured the contrary since it opened up the door to forum non conveniens by using the wording “very serious injustice”. Furthermore, it opened the issue to third parties who might be interested. In order to make that clear, the representative gave the following example: A German manufacturer sold goods to a Quebec company that again sold the goods to a Quebec retailer. The contract between the German manufacturer and the Quebec company contained a choice of court clause designating a German court. If the Quebec retailer had to sue the German manufacturer although there was no contractual relation between them, the Canadian jurisdiction provided that the Quebec retailer had to do that equally in a court of Quebec as it would have been the case when he sued the Quebec company. One could use Article 5(c) of the draft Convention in order to give jurisdiction to the court in Quebec as, taken into consideration the law in Quebec, it would be unfair to the Quebec retailer not to be able to sue the German manufacturer in Quebec. At the same time, it seemed to be unfair to the German manufacturer to be sued in Quebec although he entered into a choice of court agreement designating the courts in Germany. This example shows that Article 5(c) of the draft Convention was too vague in that it did not say to whom the serious injustice would have to occur. The representative then drew the attention to the proposal contained in Working Document No 107. Although it was his preference to remove the reference to serious injustice completely from Article 5(c) of the draft Convention, the Representative was aware that this would not be accepted by the Special Commission and therefore wanted to narrow it down at least as much as possible. If however the proposal in Working Document No 107 was accepted by the Special Commission, Article 5(d) was probably not needed.



An expert from Germany shared the view that Article 5 was one of the most important provisions in the Convention and therefore had to be drafted carefully. Regarding the problem that resulted from many exclusive jurisdiction rules, the Expert reminded the Special Commission that they had excluded some areas from the scope of the Convention and that the idea behind this exclusion was as well that there might be exclusive jurisdiction. The current version of Article 5 of the draft Convention was the result of hard work and represented a compromise solution (Article 5(c) of the draft Convention had not been part of that compromise). Working Document No 73 he proposed to delete Article 5(d) of the draft Convention. Originally, this provision should cover special cases such as war and natural disaster. After having had consultations in Germany, it became obvious that there was a problem with Article 5 of the draft Convention, however not in the direction as suggested by Working Document No 94. Article 5 of the draft Convention and in particular its paragraphs (c) and (d) were too broad. The greatest problem was the wording of “very serious injustice” in Article 5(c) of the draft Convention. If for example, a party in State A entered a choice of court agreement with a party in State B, designating the courts in State A. If then a court in State C wanted to deal with the case because party B did not speak the language of the State A the clause in Article 5(c) of the draft Convention could be misused. Therefore the Expert felt the need for examples in the Explanatory Report. Furthermore, he emphasized that he wanted exactly the opposite of what was intended by Working Document No 94 because the problem resulting from the latter document was that the broader Article 5 became, the more irreconcilable judgments would be produced. Equally, the broader Article 5 became, the more lis pendens situations would occur. For that reason, the Expert considered the proposal of Switzerland in Working Document No 96 much more in line with the compromise agreed on in December 2003, in particular as far as the wording of Article 5(c) of the draft Convention was concerned. According to the Expert, the change proposed in Working Document No 94 with regard to Article 5(d) of the draft Convention did not represent a small but fundamental change. Whereas the earlier rule covered wars etc. the suggested Article 5(d) of the proposal of United States of America contained a completely different concept since circumstances could indeed change quite often. Therefore it was not acceptable to have the vague and unforeseeable clause in the Convention. In general, the Expert preferred not to solve the asbestos case by Article 5 of the draft Convention but rather have a very narrow concept in that article. Although he did not like declarations, he thought it would be much better to have one declaration on asbestos rather than broadening Article 5 of the draft Convention.



An expert from Canada equally agreed on the importance of Article 5 of the draft Convention. Regarding Article 5(a), she would prefer to retain the rules with respect to the applicable law. In Article 5(d) in Working Document No 94, the Expert found it difficult to know, what kind of circumstances were covered. Thinking of the latter proposal as a possibility to improve and to narrow the provision, the Expert from Canada was prepared to refer the matter to the Drafting Committee. Furthermore, she expressed that Variant one of the Proposal of Switzerland in Working Document No 96 would accommodate the interests of the Canadian delegation very well.



An expert from Australia supported the proposal in Working Document No 94 with regard to Article 5(a) since a choice of court agreement did not necessarily dictate the law that had to be applied. She considered Variant one of the proposal in Working Document No 96 to be significantly narrower than the current provision and therefore preferred to keep the current text.



An expert from the United States of America noted that the Special Commission had a useful debate. There had been a lot of discussion referring to the compromise found in December 2003 but according to the Expert, the members of the Special Commission needed to look at the Convention as a whole. The useful compromises were the important aspects and in the end only the whole compromise counted. All pieces had to work together and the new concerns and proposals were all part of it. To the Expert, it was very important that everybody must make a serious effort to deal with all the concerns raised as well as with reality. The proposal of Australia in Working Document No 71 tried to frame the issue and the Special Commission had to resolve it either now or in the end. The problem was that there were legal systems with exclusive jurisdiction with regard to special matters as well as legal systems where the courts had to protect the parties. These problems existed and it was not good to force the members of the Special Commission to accept certain provisions that they did not want. With regard to the comment of the Expert from the United Kingdom, the Expert from the United States of America thought that the use of the words “lack of commitment” was very unfortunate. In his opinion, the delegation of the United States of America just tried to express their reasons why the artificial choice of law rule made the provision so restrictive in that it would lead to call for more radical provisions. Regarding the Canadian concern about asbestos, the Expert from the United States of America noted that the proposal of Canada had caused a huge disruption in the United States of America. Of course the Canadian concern was genuine and legitimate but he would prefer to deal with it without any specific reference to asbestos in the Hague Convention. The area where the Special Commission needed commitment was to trust the own courts to carry out the tasks of the Convention. The Expert considered the proposal in Working Document No 94 relating to the deletion of the word “very” in Article 5(c) of the draft Convention to be a drafting issue. He indicated that he could accept the wording “serious injustice” but not the word “very” since it made the provision not look like law and therefore a more carefully text was needed. If the United States’ proposal in Working Document No 94 concerning Article 5(d) of the draft Convention was not helpful, the Expert was prepared to withdraw it. Furthermore, he mentioned that the comments that delegation from Australia had made on Variant one of the proposal of Switzerland in Working Document No 96 captured his feeling on it since it addressed only half of the elements in Article 5(c) of the draft Convention. Moreover, the proposal of Switzerland did not allow developing common law rules by the courts. In conclusion the Expert noted that the United States’ proposal in Working Document No 94 contained changes that were fundamental to the United States of America and that he hoped that these issues would be addressed in the Special Commission since otherwise that would lead to an unbalanced Hague Convention.



A representative of the European Community (Commission) could not deny that he shared the same concerns. The whole outcome of the discussion was that different ideas were proposed to solve the concerns that were on the table. Some of them even might produce more / different concerns. The problem of Article 5(a) of the draft Convention was that it submitted the Hague Convention to the absolutely unilateral will of any State to make any rule in order to prevent the recognition of the choice of court agreement. Thus, it was not about the trust in the own judges but more about what the legislators would do. Although declaration systems gave difficulties on affichage, the Special Commission would at least know exactly to what matters the Hague Convention would apply. In that respect, Article 5(c) had been the miracle solution to balance that issue. Although the proposal relating to Article 19(4) in Working Document No 51 raised some concerns for certain delegates, Article 5(c) of the draft Convention would go much further than that. However, as it turned out, the matter had to be rethought and consultations had to be made since some thought that Article 5(c) of the draft Convention was too narrow whereas others considered it being too broad. For the time being, the representative suggested to keep the current text of Article 5(a) and (c) of the draft Convention since the discussion could obviously not be ended now. At the time of the Diplomatic Conference in February 2005 everybody should come up with solutions that could be discussed then. If it was helpful to the United States delegation, the representative was prepared to insert a footnote in the text in order to explain the different opinions on the issue. Furthermore, he indicated that the European Community’s proposal in Working Document No 73 to delete Article 5(d) had not been discussed yet. If the Special Commission did not agree on the deletion it should consider a stricter drafting than the one of the current version.



The Chair noted that the views were divided and thus it was not possible to find a priority to one provision over the others. The only paragraph that did not suffer scars was Article 5(b) in Working Document No 96 and thus the Drafting Committee could look at it. Regarding paragraphs (a), (c) and (d) of Article 5 of the draft Convention, the Chair suggested to put the people directly involved in these issues in a group so that they could produce a compromise or at least produce a paper that showed where the real differences were and where it was possible to meet. If possible, Mr Bucher should chair that group. As far as the capacity issue was concerned, the Special Commission had to look at it again later.



A representative of the European Community (Commission) thought that a meeting like the one proposed was not useful since the members of the Special Commission needed time to consider the issue. The current drafting of Article 5 of the draft Convention was good enough to allow consultation and it was not possible to produce a solution now anyway.



An expert from Austria who was equally chairing the Drafting Committee indicated that the latter could not do anything about Article 5(a)/(e) of the draft Convention. The informal group proposed by the chair could have a discussion but not to reach a compromise but to produce a text presenting the possible options that could be inserted in the draft so that something was on the table.



The Chair considered it very helpful to have some proposals on paper. On the other hand, the more possibilities were open, the less likely an agreement could be found. Nevertheless it would be helpful to see the differences. Due to the absence of a draft text, no consultation could be made and thus it would be good to at least have something in writing.



An expert from the United Kingdom proposed that as a sort of a compromise, the Drafting Committee could in a neutral fashion deal with the issue in brackets. He agreed with the Representative of the European Community in that there was no point in setting up a different group from the Drafting Committee and that at the moment, it was unlikely to find a policy solution.



The Chair stated that the Drafting Committee could not do anything more since they were too occupied anyway.



An expert from Switzerland stated that although the Chair had asked him to run that group, he would not need a group if it was just to write one paper. He thought that he would do that before discussing it with other delegates. According to the Expert, it would be possible to produce a document by the next morning. However, he considered it to be an awful document. For that reason he encouraged the members of the European Community to be more active. He suggested to prepare a final draft and try to narrow the options down to the essential elements.



A Rapporteur (Mr Hartley) wondered whether the Special Commission could agree to put the wordings “under the law of the State of the chosen court” in Article 5(a), “very” in Article 5(c) and the whole wording of Article 5(d) of the draft Convention in brackets since that would reflect the essence of the proposals and then indicate where the problems were. If a text was put in brackets, it indicated that someone wanted to delete it.



The Chair reiterated that it must become clear what the differences and the proposals were and thus he expected Mr Bucher to produce a paper and eventually a Rapporteur to join.



A representative of the European Community (Commission) reiterated that at the moment, he could offer nothing more than a footnote that explained the issue. Equally, a meeting of a specific group was unhelpful since it was only possible to enlighten the problem.



The Chair indicated that a draft text with a footnote was acceptable for him.



An expert from Japan noted that the problem in Working Document No 100 was a totally different one. He would like to hear the opinion of the other delegates whether incapacity should be included in Article 5(a) of the draft Convention or not.



The Chair stated that the issue needed to be discussed another time.



An expert from the United Kingdom was prepared to discuss the matter now since he thought that it was possible that the Special Commission could agree on the proposal in Working Document No 100.



The Chair, since it touched on the same problem, did not want to discuss it now. He considered it to be more important to discuss the other things that were left, such as Working Documents No 91 and 92.



A representative of the European Community (Commission), as a point of order, stated that it was absolutely unfair to ask people to put documents on the table and then prevent them from discussing them. He indicated that he could agree on the proposal made in Working Document No 100 as it was a purely technical matter.



The Chair announced that the Special Commission should now discuss Working Document No 92.



An expert from the United States of America noted that in the process of the negotiation, both in the Informal Working Group as well as the Special Commission in December 2003 the members of these organs had moved back and forth in the interest to find the right balance between the desire to cover as many choice of court agreements as possible and to produce a simple and straightforward Convention. It had been decided earlier that the Convention should not cover non-exclusive choice of court agreements since that raised lis pendens issues. There had once even been a rule on enforcement of judgments based on non-exclusive choice of court agreements. According to the Expert, such judgments should be enforceable. In December, this idea had been considered again but there was not enough time to discuss it properly. Thus, the delegation of the United States of America prepared in their proposal in Working Document No 92 a provision that included a variety of rules in the enforcement chapter. According to the Expert, there was a tremendous interest in dealing with non-exclusive choice of court agreement at least at the enforcement stage since it would make the Convention much more attractive. Taken into consideration that the drafting was not perfect, the delegation of the United States of America nevertheless proposed modifications to the enforcement chapter and some provisions containing definitions. Article 7(bis) provided for the enforcement of judgments based on non-exclusive choice of court changes. In the proposal, there were as well some provisions included that dealt with irreconcilable judgments. According to the Expert, there were enough cases to profit from this rule. For that reason, the Special Commission should reconsider this possibility now.



A representative of the European Community (Commission) said that whatever the merits of Working Document No 92 were, this was not the right time to discuss the issue raised by the Expert from the United States of America. Additionally, it had been one of the most discussed matters during the Special Commission in December 2003 and the Special Commission had agreed that the Convention would only cover exclusive choice of court agreements. The arguments that were already there in December had not changed.



An expert from Australia thought that, with regard to non-exclusive choice of court agreements, it would be very useful to apply the Convention with regard to enforcement in cases where both parties had submitted themselves to the court chosen. However, she wondered how to solve the problem where only one party submitted itself whereas the other party did not.



An expert from the Russian Federation fully supported the Representative of the European Community.



An expert from China thought that the United States’ proposal in Working Document No 92 presenting a proposal of the United Sates of America contained fundamental differences with regard to the so-called irreconcilable judgments in the case of exclusive choice of court agreements. He thought that the proposal of the United Sates of America raised a completely different issue. Before deciding on this matter, the Expert considered it to be necessary to solve the problem of irreconcilable judgments in the case of an exclusive choice of court agreement. Therefore, he supported the view expressed by the Representative of the European Community and by the Expert from the Russian Federation.



An expert from Germany reminded the Special Commission that it changed the whole structure of the Convention as it had been drafted in December 2003 in that it was limited to exclusive choice of court agreements. That represented an important decision since the whole text of the Convention depended on it. The Expert did not want to reopen the discussion again 



Un expert de la Suisse admet que, quoique ayant toujours été favorable à l’inclusion des clauses d’élection de for non exclusives dans la Convention, cette nouvelle proposition de la délégation des Etats-Unis d’Amérique (Doc. trav. No 92) intervient relativement tardivement. Il se demande toutefois s’il sera possible de refuser de discuter de cette suggestion, si elle est renouvelée, lors de la Session diplomatique. Refuser de débattre de ce point ne sert à rien selon lui. Il invite les participants à faire preuve de flexibilité, faisant valoir que les dispositions proposées sont limitées au chapitre 3.



An expert from Finland expressed his sympathy for the proposal of the United Sates of America. However, taken into consideration the decision made in December 2003, he was afraid that a new discussion on the issue would take too much time.



The Chair indicated that it was impossible to take the matter up now. He hoped that the Special Commission would get a paper before the Diplomatic Conference so that everybody would know what to discuss and the necessary time could be set off. He then asked the delegation of the United States of America to introduce their Working Document No 95.



An expert from the United States of America noted that the proposal made in Working Document No 95 related to a point that had already been made in December. Since an exclusive choice of court agreement occurred in commercial contracts or business-to-business contracts, the parties should be assured to know what the law of the chosen court was. The Expert clarified that one was not dealing with tort here. Taken into consideration that the intention of the Convention was to create rules that were at least as favourable as the current existing rules, the Expert noted that Article 10 of the draft Convention would not reflect this aim as it was less favourable than the existing law since it provided less recognition and enforcement. The proposal in Working Document No 95 therefore suggested to delete paragraph (2) of Article 10 of the draft Convention that related to the reduction of compensatory damages. The Expert considered the rest to be a simple drafting matter in that it added some wording of paragraph (3) to paragraph (1) and made clear that it only related to non-compensatory damages. It could even be proposed to delete paragraph (1) of the same article. However, the deletion of Article 10(2) of the draft Convention was essential for the attractiveness of the Convention. 



A representative of the European Community (Commission) noted that the advantage of the whole discussion was to know what issues the Diplomatic Conference would have to face. It was very important to him not to change anything in Article 10 of the draft Convention as it had been the only provision where one had agreed on in the original Convention to leave it till the Diplomatic Conference. Although some might say that Article 10 of the draft Convention was less necessary in this Hague Convention, the representative could nevertheless not accept the proposal in Working Document No 95 in so far as it would represent more than just drafting.



An expert from Canada agreed with the Representative of the European Community.



A representative of the International Bar Association (IBA) supported the proposal made by the United States of America in Working Document No 95. He was aware of the fact that specific problems relating to insurance / reinsurance cases had not been raised previously. However, it was better to raise them late than never. In fact, the Representative was not afraid of the notion of non / compensatory damages. As far as compensatory and similar damages were concerned, these were part of the risk that was covered by the insurance. Although insurance / reinsurance cases were mostly raised in the United States of America, there was a real risk for non United States parties to get involved in such kind of procedure. The Representative would go even further than the United States’ proposal in Working Document No 95 and take out Article 10(1) of the draft Convention as well. Furthermore, he drew the attention to Working Document No 103.



An expert from China supported the Representative of the European Community and the Expert from Cananda. He considered the issue to be important and sensitive and therefore he preferred to stick to the original text as it was.



An expert from Australia shared the view of the Representative of the European Community, and of the Experts from China and Canada.



Un expert de la Suisse estime que l’alternative devrait être d’accepter l’ensemble de la disposition ou de la rejeter entièrement. Il s’avoue peu convaincu par le portrait idyllique qu’en dresse le Représentant de l’Association internationale du barreau. Il ajoute que depuis la suppression du projet de Convention, en décembre 2003, de l’article 10 consacré aux frais de procédure (voir Document Préliminaire No 8 de mars 2003), le problème s’est aggravé, le défendeur n’ayant aucune chance de rentrer dans ses frais, même s’il obtient gain de cause. Il conclut que la question devra être traitée dans son ensemble lors de la Session diplomatique.



A representative of the International Association of Insurance Advisors (IAIS) supported Working Document No 95 and indicated that Working Document No 103 seemed to be linked.



A Rapporteur (Mr Hartley) stated that Article 10 of the draft Convention did in no way affect insurance / reinsurance contracts since if the insurance contract included punitive damages as well. Those would have to be paid under the contract The Explanatory Report could make that clear.



An expert from Germany reminded the Special Commission that Article 10 of the draft Convention had been the result of long discussions. When he took the floor on that issue some years ago he was told that there was no change to be made to this compromise. Therefore it puzzled him that now 50 % of this rule should be deleted. Article 10(2) of the draft Convention was a flexible provision and thus everybody should be able to accept it. The Special Commission should go ahead and not back in that respect. Otherwise everybody came up with old Working Documents. As far as the reinsurance area was concerned, it was an important area and it was very helpful that the Special Commission was informed about the special problem here. However, the first idea of the German Expert was similar to the one that the Expert from the United Kingdom mentioned before, that Article 10 of the draft Convention would not disturb any reinsurance contracts. Nevertheless the Special Commission had to look at these provisions and the Expert was grateful that the issue had been brought up.



An expert from Mexico was left puzzled by the reading of the proposal made by the United States of America in Working Document No 95. Article 2 of the draft Convention provided some definitions. Since the proposal of the United States of America spoke of the “portion” of a judgment, it seemed necessary to the Expert to add a new definition of the wording “portion of a judgment”. He assumed that the delegation from the United States of America wanted to indicate in their proposal that a judgment could be divided. The Expert nevertheless considered it to be very unorthodox to speak of the recognition and enforcement of the portion of a judgment.



The Chair noted that the latter statement by the Expert from Mexico was a mere drafting point and thus left to the Drafting Committee. He pointed out that there was no support for the proposal of the United States of America in Working Document No 95 and thus finished the discussion about it.



La séance est levée à 17h10.
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Les experts désirant apporter une modification à ce procès-verbal sont priés de transmettre au Bureau Permanent le texte amendé par écrit, de préférence par courrier électronique.

Experts who wish to amend any of their remarks are asked to submit an amended text to the Permanent Bureau, preferably by e-mail.
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