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The Chair expressed the hope that all the participants had had a good weekend, whether they were working in one of the groups or were free to make excursions or to work on other matters. He reminded the experts that there were at that time already 41 Working Documents and he feared that more would come.





He informed the meeting that the Working Group on Non-unified Legal Systems (Article 18) had done a good job and that the document they had prepared would go to the Drafting Committee as they had managed to reach a reasonable degree of agreement. He thanked Professor Borras, the Chair of that group, for a well-done job.





The Working Group on Intellectual Property had also finished its work and it would also send the resulting document to the Drafting Committee. He thanked Professor Hartley, the chairman, for the hard work he and the other members of the group had done and congratulated them on the results.





The Informal Working Group on Disconnection had not finished yet and needed to work further. They would possibly be able to submit two documents to the Drafting Committee after meeting at lunch of that day. Therefore, the Chair reserved the thanks to Mr Goddard, the chairman of that group, but he was sure that he would deserve those later.





With regard to other articles, the Chair observed that Article 7(1)(c) in Working Document No 77 had been slightly revised by the group that had worked on it. The revised text was being printed. He thought that it had changed only slightly and that it could be sent immediately to the Drafting Committee since it was not necessary to discuss it in the meeting. Article 6, as formulated in Working Document No 87 would be sent to the Drafting Committee as it only dealt with drafting matters.





He further stated that there would be no time for a complete second reading and that some proposed amendments were more important than others, which were merely drafting matters that could be sent to the Drafting Committee and did not necessarily need to be discussed in the full session of the meeting. He then listed the Working Documents that still had to be discussed by the meeting: i) Article 7(1)(f) of the proposal by the delegation of the European Community (Work. Doc. No 73) concerning irreconcilable judgments; ii) Article 25 of the proposal by the delegation of the Russian Federation (Work. Doc. No 84) to limit the scope of the Convention to money judgments; iii) the proposals by the delegation of the Russian Federation regarding Article 3(3)(b) (Work. Doc. No 80) and the chapeau of Article 5 (Work. Doc. No 81), with the effect to limit recognition to the judgments of the courts of Contracting States; iv) the proposal by the delegation of the Russian Federation (Work. Doc. No 82) relating to Article 8(1)(d) and the proposal by the delegation of Switzerland (Work. Doc. No 86) relating to Article 2(5); and finally Article 19a of the proposal by the delegation of Switzerland (Work. Doc. No 61).





Although the Chair recognised the possibility that more Working Documents would be received, he told the meeting that the Drafting Committee also needed time to work.





An expert from Australia reminded the experts that on a number of occasions they had stated that they would not press on their proposal regarding copyright if it could be solved via proposals on Articles 5 and 7. She hoped that the proposals by the delegation of Australia would also be discussed. These proposals would not need much discussion in her view.





The Chair stated that the experts would have to look at them when the issues arose and see what they could do.





An expert from the United States of America indicated that they had made the point that Article 5 was maybe drafted in such a way that it invited other major reservations. Small changes to Article 5 could make the Convention more flexible, he thought. He was also of the opinion that such change would have a beneficial effect on the conflict over disconnection. The proposal had been submitted that morning and would soon be distributed to the meeting.





The Chair asked whether the proposal could be sent to the Drafting Committee directly or whether there were points of substance to it.





An expert from the United States of America stated that they would not propose that the proposal be sent directly to the Drafting Committee unless the meeting was in agreement on it. If they agreed on the concepts, it could be referred to the Drafting Committee, but there needed at least to be a discussion on the concepts.





Un expert de la Suisse indique qu’un document de travail préparé par la délégation de la Suisse est en cours de distribution sur ce même sujet.





The Chair stated that, for environmental reasons and for the sake of all participants in the meeting, experts should not submit more Working Documents than necessary. He added that there should be something left for the Diplomatic Session to do.





A representative of the European Community (Commission) stated that the delegation of the European Community also had a new document that would soon be distributed. It related to technical issues on the scope provision and it was an attempt at simplification. He thought that it could be sent directly to the Drafting Committee.





The Chair stated that if the proposal contained only drafting issues, it could be referred to the Drafting Committee.





Un expert de la Suisse indique qu’un document de travail sur cette même question a été préparé par la délégation de la Suisse et est en cours de distribution. Néanmoins il s’agit d’une proposition purement technique qui peut donc être soumise directement au Comité de rédaction.





The Chair thought that both proposals were on internal cases. The Drafting Committee was still working on that problem and maybe the proposal could be sent directly to them. He then proposed to commence on Article 7(1)(f) in Working Document No 73 and asked a representative of the European Community to introduce it.





Article 7(1)(f) – Document de travail No 73





A representative of the European Community (Commission) stated that the proposal only contained something that was absolutely logical and necessary. For the time being there was no provision stating that the courts of Contracting States may refuse to recognise irreconcilable judgments. He stated that it could of course be dealt with under the public policy exception, but that was not the way in which it had been done in the past, or how other Conventions, such as the Lugano Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters (1988) dealt with it, or how the internal European instruments dealt with it. The Convention itself as it stood, did not exclude the possibility of irreconcilable judgments. There were no rules on lis pendens in the Convention. Two courts could take jurisdiction at the same time, for instance if the chosen court considered the choice of court agreement valid while another court took the case on the basis of Article 5 that it was a purely internal case. They might come to different conclusions while neither of them would have violated the Convention. Another example was where a non-chosen court was seized and took jurisdiction on the basis of Article 5(c) regarding public policy. The chosen court, if it considered the clause valid, was under an obligation to take jurisdiction and could not decline it. One could then be faced with the situation where the recognition of the judgment of the Article 5 court was a priority to the court requested to recognise the judgment of the chosen court, because of another international convention or obligation. That was the simple part of the proposal. The more complicated but probably less important case, concerned a non-Contracting State taking jurisdiction in spite of a choice of court agreement in favour of a Contracting State. Two irreconcilable judgments might result. A Contracting State might be bound, by an international convention, to recognise the judgment of the seized-but-not-chosen court. The proviso at the end of the paragraph was to indicate that the provision did not deal with irreconcilable cases where the Convention had not been respected. He hoped that the proposal did not raise difficulties and could be sent directly to the Drafting Committee.





An expert from the United States of America thanked the Representative of the European Community (Commission) for the explanation. By listening, he could tell that these difficult cases would probably be rare. In principle, there could be conflicting judgments under Articles 4 and 5 of the Convention. For those cases he thought that the proposal made sense. However, he did not think that the proposed Article worked completely. He stated that “international agreement” was perhaps not the correct phrase to use. The experts knew that some countries applied the term “international agreement” to their internal law, for instance the European Community, while others did not. This could create inequality among the Contracting States. Furthermore, obligations to enforce might exist outside an “international agreement”. He was prepared to send the proposal to the Drafting Committee and hoped that they would be able to find better wording.





The Chair wondered whether that was not a problem for the Informal Working Group on Disconnection, but the Representative of the European Community (Commission) indicated that it was not.





Un expert de la Suisse indique qu’il n’abordera pas les problèmes de rédaction. Sa principale inquiétude repose sur la restriction contenue dans la référence à l’« accord international » en vertu duquel un jugement antérieur est reconnu dans un Etat. En effet, selon lui, il est parfaitement possible qu’un jugement antérieurement rendu soit reconnu en vertu de règles internes de cet Etat. Auquel cas, l’existence de ce jugement soulève un problème qui doit aussi être résolu. Il en déduit que la mention de l’accord international est trop étroite et qu’il serait préférable de remplacer cette expression par une référence au « droit de cet Etat ».





Il se demande en outre quel est le rapport entre cette proposition d’article 7(1)(f) et celle de l’article 7bis(2) du Document de travail No 59 en matière de propriété intellectuelle. Il estime que comme les deux propositions de dispositions visent des cas dans lesquels des jugements sont incompatibles, il est possible de ne retenir qu’une règle générale à l’article 7(1)(f) et de supprimer l’article 7bis(2). Sa préférence va donc vers l’établissement d’une règle générale même s’il souligne que la difficulté repose alors sur la définition de ce qu’est un « même objet » ou une « même cause ». Il remarque dans que dans le précédent grand projet de convention, une formule avait été retenue sur ce point et qu’il serait peut-être utile de la reprendre pour définir ce qu’est un même objet en cas de litispendance ou de jugements incompatibles.





The Chair stated that the Expert from Switzerland had been referring to the provision on the incidental question and indicated that that should be kept separate since the Drafting Committee was working on a rule on the incidental question and combining the matters would make the discussion too complicated.





An expert from the Russian Federation thought that the proposal would create difficulty while there should be clarity with regard to the Convention. At the moment when the proceedings started, the court had to have all the information necessary to decide whether it could take the case or not. He stated that there should be safeguards at the moment of recognition and enforcement. He thought that the experts should finalise the Convention and exclude the situations described. The problem should not be settled by a positive provision. He stated that the delegation of the Russian Federation would think and analyse further, but they thought that the problem should be addressed by Articles 4 and 5 rather than in a general escape clause.





An expert from Canada stated that she had been wondering how the provision proposed by the delegation of the European Community (Commission), Working Document No 73, could apply outside the Brussels I Regulation/Lugano Convention frameworks. She came to the conclusion that if an inter-American Convention existed, the proposed provision would apply. However, she agreed with the Expert from Switzerland that if a decision was recognised, it became a judgment of the recognising State and it was not necessary to refer to an international agreement.





A representative of the European Community (Commission) stated that the proposal had been drafted in a restrictive way. He had thought that that would be the will of the other experts, but now he had understood that a broader provision was needed. Maybe the provision should be referred to the Drafting Committee and the words “international agreement” should be put between brackets.





The Chair stated that it seemed clear to him that there was no support for the idea of “international agreement”. He suggested referring the matter to the Drafting Committee despite the fact that there was no consensus. It was not their normal job, but maybe they would be able to find a way of expressing the consensus that did exist. He asked the Chairman of the Drafting Committee whether that was acceptable and he indicated that it was.





The Representative of the European Community (Commission) stated that they had to be careful. For a moment he was talking in the name of fourteen States, or maybe fifteen, and soon it would be 25. Not all were convinced that the words “international agreement” should be replaced by “national law”. To put only “international agreement” between brackets would indicate that that was all that needed thought.





The Chair thought that there should be brackets around the entire text and that it should be sent in that way to the Drafting Committee. He did not think that the text was generally accepted.





The Representative of the European Community (Commission) did not think that that was the right thing to do. He had understood from the discussion that it was clear that the provision was needed and the only question was whether it needed to be broadened. He stated that everything was in brackets anyway since anybody could come back on any point at the Diplomatic Session. The Experts from the United States of America and Switzerland wanted to make the provision broader, but they were not in disagreement. He stated that a clear text should be sent to the Diplomatic Session, otherwise consultations would become impossible.





The Chair requested all the experts that had expressed themselves in the proposal to meet during the morning coffee break and to come back with an idea. He would be happy if they could reach agreement. He asked whether that was acceptable to all and noted that it was. He then went on to the proposal by the delegation of the Russian Federation (Work. Doc. No 84) to limit the scope of the Convention to money judgments – not completely, but by creating the possibility of declarations.





Article 25 - Document de travail No 84





An expert from the Russian Federation reminded the experts that the proposal to limit the Convention to money judgments had not been accepted at the previous meeting of the Special Commission. Most of them were willing to co-operate on a wider basis. As a result of that reaction, the new proposal by the delegation of the Russian Federation (Work. Doc. No 84) made it possible for States that wanted to co-operate at large, and for States that wished to enter step by step, to use the Convention. The proposal suggested the possibility of declarations, and not reservations. He thought that this possibility should be accepted in the Convention.





The Chair stated that a declaration did not sound like a reservation, but it had the same consequences.





An expert from New Zealand strongly urged the meeting not to limit the Convention in the way proposed by the delegation of the Russian Federation. He gave three reasons. Firstly, declarations of that kind would reduce the usefulness of the Convention. Many commercial contracts resulted in litigation for the delivery of something, such as specific performance or injunctions, for instance relating to confidential information. If even only a few States made declarations, the value of the Convention would be reduced. Secondly, intelligent lawyers would find it too risky to insert choice of court agreements in their contracts, since one could not know in advance in which country recognition and enforcement would be necessary, nor what kind of dispute (relating to money or not) would arise. Thirdly, it would amount to a denial of justice: under the Convention, the parties would be forced to go to the chosen court while the resulting judgment might not be enforceable. He stated that such an asymmetry between the jurisdiction and recognition chapters should not be permitted. It seemed important to the practical usefulness and internal coherence of the Convention that the proposal should not be accepted.





An expert from the United States of America stated that there had been many discussions over the years – in the large and limited projects – on whether to limit the Convention to money judgments. In the United States of America, many states had statutes for money judgments. Other judgments would have to be enforced via common law. He agreed with the Expert from New Zealand that certain advantages would be lost if the Convention were limited in that way, especially in what was left of intellectual property and copyright law. In those cases, and in trademark litigation, non-monetary judgments were important. He also agreed with the Expert from New Zealand that by limiting the Convention, the advantages against arbitration would be reduced. Much of what had been done over the past week could have the unhappy effect that parties avoid to conclude choice of court agreements and rather opt for arbitration. However, if the proposal were accepted, he would prefer it to be by way of reservation so that it would have a reciprocal basis. On balance, he thought that it was better to apply the Convention to all final judgments but if the limitation were to be included, it should be included by way of reservation.





Un expert du Luxembourg souhaite, en marge des considérations de fond qui ont été présentées, soulever un problème plus pratique. Il se demande en effet ce qu’il convient d’entendre par ce qu’il traduit en français comme un « jugement monétaire ». Il indique qu’il est parfois classique de distinguer les obligations de faire ou de ne pas faire. Il donne l’exemple d’un litige reposant sur une obligation de faire et où le jugement ordonne de faire quelque chose en soumettant l’exécution à une astreinte en cas d’infraction. Si le défendeur fait cet acte interdit, le demandeur va exiger le paiement de l’astreinte. Cette partie du jugement devrait être regardée comme monétaire et être donc couverte par la Convention. Il se demande néanmoins s’il n’y a pas un risque que la demande d’exécution de la partie du jugement relative à l’astreinte ne soit refusée au motif que l’autre partie de la décision n’est pas monétaire. Il en déduit qu’une réflexion plus approfondie sur le sujet est nécessaire.





An expert from Mexico supported the proposal by the delegation of the Russian Federation. The Convention should have no reservations, but the limitation should be inserted by way of declaration so that it could be made unilaterally. There was nothing unusual about that. He had seen many Conventions that contained that limitation. He would even like to amplify the proposal by adding the words “or judgments that can be adjusted/reduced (he was uncertain of the correct English word) to monetary terms”.





An expert from China stated that the Expert from Hong Kong had, during their internal consultations, indicated that the notion was not known in Hong Kong. He thought that there was room for expanding the Report in relation to Article 9 of the Convention. The nature of the judgment, for example non-monetary judgments, could be adapted according to the domestic system and for recognition one would also have to look at the domestic system.





The Chair thought that that was understood, but perhaps it could be spelled out more that a State could only enforce such remedies as were available under its own system. Maybe this suggestion provided a way out.





A representative of the International Bar Association (IBA) echoed the comments made by the Expert from the United States of America. Especially in the field of intellectual property there were other kinds of judgments. To take non-monetary judgments out would undercut the Convention.





The Chair noted that interim measures were not covered by the Convention but that there could of course be injunctive relief in a fiscal judgment.





A representative of the European Community (Commission) did not like to limit the Convention to money judgments and was not in favour of unilateral declarations. He was reluctant to accept the proposal in Working Document No 84.





An expert from the Russian Federation stated that the point made by the Expert from Mexico could be taken up in the proposal of the delegation of the Russian Federation. He reacted to the comments made by the Expert from the United States of America stating that if reciprocity was important, the proposal could be redrafted. He further stated that it was not true that the proposal by the delegation of the Russian Federation (Work. Doc. No 84) was aimed at reducing the Convention; it was far from that. He stated that the experts should remain realistic. In many places it was impossible to enforce non-money judgments. However, the majority of judgments would be taken into account, even if the Convention covered only monetary judgments and there would already be a gigantic step forward. He stated that excessive expectations were not good if that meant that the number of Contracting States to the Convention would be reduced. What the delegation of the Russian Federation had wished to achieve, was to ensure larger acceptance of the Convention.





The Chair noted that the reception of the proposal had been negative. The proposal would not be accepted. However, the comments made by the delegation of China were helpful and the Report should be expanded.





A Rapporteur (Mr Hartley) agreed that the Report could make it clear that the remedy should be available under the national law of the recognising State.





Un expert de la Suisse attire l’attention des participants sur le fait que l’affirmation selon laquelle des dédommagements (« remedies ») équivalents doivent être possibles en vertu de la loi nationale de l’Etat requis, ne correspond pas à ce qui a été convenu dans l’article 7 de la Convention. Une telle allégation conduirait à modifier la Convention.





The Chair stated that the wording should be different, but that it should be possible to do something comparable under the own legal system. He then closed the discussion and stated that the small group meeting on irreconcilable judgments would take place during the coffee break.





The Chair stated that the small group had met during the coffee break and asked the Expert from the United States of America to report back.





An expert from the United States of America stated that the delegation of the United States of America had also made a proposal (Work. Doc. No 94) that addressed a part of the same issue. Article 5(2) addressed the situation where a party sued another in the courts of a non-Contracting State in contravention of a choice of court agreement. If that court took jurisdiction, without regard to the Convention, what would the courts of a Contracting State do? Articles 5 and 7 provided no solution. The rule in arbitration was that the court should send the parties to arbitration. The purpose of Article 5(2), subject to drafting, was to send the parties to the court and not enforce the judgment from the non-chosen court. He repeated that the words “under the international agreement” in the proposal by the delegation of the European Community (Work. Doc. No 73) did not provide help in the situation where there was no agreement. He requested the meeting to send both proposals to the Drafting Committee and hoped that they would be able to come up with a text without brackets.





The Chair asked whether there was any objection to the suggestion made by the Expert from the United States of America to send the texts to the Drafting Committee and noted that there was not.





He then stated that the experts should continue their wandering through the documents. He suggested dealing with the proposals by the delegations of the Russian Federation (Work. Docs. Nos 80 and 81), of the United States of America (Work. Doc. No 94) and of Switzerland (Work. Doc. No 96) on the chapeau of Article 5 and what was needed in that connection. He then added that the First Secretary (Ms Schulz) had drawn his attention to the fact that the joint proposal by the delegations of the European Community and the United States of America (Work. Doc. No 105) contained a provision in its Article 2 a) that was related to that issue.





Documents de travail No 80, 81, 94, 96, 105





An expert from the Russian Federation stated that he had already explained that idea earlier. It was to limit the Convention to the Contracting States. He hoped that that was normally in line with the international law of treaties, which forbid the creating of obligations for Third States. The proposal of the delegation of the Russian Federation was faithful to international law. He stated that recognition and enforcement should be based on the principle of reciprocity. That was the convention in the Russian Federation and it had been a strict requirement since 1871 and it had never changed. It was a matter of policy and the only possibility for the Convention.





Un expert de la Suisse aborde le Document de travail No 96. La seule proposition substantielle réside dans le chapeau dans lequel sa délégation propose de limiter la disposition aux cas où le tribunal élu se trouve dans un Etat contractant.





An expert from the United States of America introduced the proposal by the delegation of the United States of America (Work. Doc. No 94). He stated that in the chapeau of Article 5 the proposal inserted wording to limit the scope of the Convention to cases where the chosen court was in a Contracting State. He stated that the joint proposal by the delegations of the European Community and the United States of America was somewhat different. It purported to ensure that the Convention had a clear rule on its application in the Article on the scope.





A representative of the European Community (Commission) thought that the proposals relating to Article 5 and that in Working Document No 105 led to the same situation. The policy was there and it could be sent to the Drafting Committee according to him.





The Chair, after asking the meeting, observed that there seemed to be consensus on the limitation of the Convention to choice of court agreements in favour of courts in Contracting States. The issue could be sent to the Drafting Committee. That went faster than he had expected. He suggested moving on to the proposal of the delegation of the Russian Federation (Work. Doc. No 82) and asked an Expert from the Russian Federation to introduce that Working Document, only in relation to Article 8(1)(d).





Article 8(1)(d) – Document de travail No 82





An expert from the Russian Federation stated that the entire exercise would be performed on the basis of a choice of court agreement. Therefore it was essential that the court had the opportunity to see it. He remembered what the other experts had said at the December meeting of the Special Commission. To the contrary, he felt that the text had to be submitted to the judge. Without it, the judge would not be able to make a proper adjudication. In the Russian Federation such a case would not be heard in the absence of the choice of court agreement.





An expert from the United States of America appreciated that the Expert from the Russian Federation had brought the provision to their attention again. He stated that the following provision had been intended to cover that point. It had been drafted in that way since in an earlier version of the text a choice of court agreement could be oral or a usage of the parties and writing was not necessarily required. Since Article 2 on the form requirements had been limited, the proposal made by the delegation of the Russian Federation seemed acceptable.





Un expert de la Suisse exprime sa sympathie pour la proposition de la délégation de la Fédération de Russie (Doc. trav. No 82). Bien que cette précision alourdisse la procédure, il est peut-être plus sage de la conserver. Il souhaite en outre réagir aux propos de l’Expert des Etats-Unis d’Amérique et rappelle qu’en vertu de l’article 2 les accords d’élection de for conclus oralement ne sont pas exclus de la convention dès lors qu’ils sont confirmés par écrit. Il attire l’attention sur le fait que les accords peuvent même être conclus selon des usages puis confirmés par écrit. Il se demande si cet aspect n’a pas échappé aux délégations.





The Chair stated that the issue could probably be solved by drafting.





An expert from New Zealand found the broad thrust of the proposal acceptable. However, electronic means of communication could be acceptable while one could not reproduce “the agreement”; one could only reproduce evidence of such an agreement. He stated that the Drafting Committee should be able to find wording to take electronic agreements and oral agreements evidenced in writing or in electronic form into account.





An expert from the United Kingdom was of the opinion that “duly certified” as formality was not necessary. He thought that the Drafting Committee would be able to revise that.





An expert from the United States of America agreed with the Expert from the United Kingdom. He was concerned that the Drafting Committee should not add wording referring to “electronic”. He referred to the wording in Article 2(3)(b): “by any other means of communication which renders information accessible so as to be usable for subsequent reference”. He found that formulation good.





The Chair referred the proposal of the Russian Federation (Work. Doc. No 82) regarding Article 8(1)(d) to the Drafting Committee with the instruction to take the comments of the experts into account. He was glad that that had been dealt with quickly. He then referred the experts to another issue in Article 2(5) of the proposal by the delegation of Switzerland (Work. Doc. No 86) and gave the floor to an expert from Switzerland to introduce the proposal.





Article 2(5) – Document de travail No 86





Un expert de la Suisse introduit le Document de travail No 86 soumis par la délégation de la Suisse relatif à l’article 2(5) (Doc. trav. No 86). Il observe que le texte actuel de la Convention n’exclut pas le cas où un demandeur intente une action devant un tribunal en affirmant sa compétence, malgré l’absence d’accord d’élection de for et où le défendeur ne se prévaut pas de l’exception d’incompétence. Dans plusieurs conventions telle que la Convention de Bruxelles sur la compétence judiciaire et l’exécution des décisions en matière civile et commerciale de 1968, il est prévu que si le défendeur n’invoque pas l’exception d’incompétence, le juge peut la soulever d’office. Or il indique que dans certains systèmes tels que le droit suisse, il se peut que le silence du défendeur soit interprété comme une acceptation tacite à un accord d’élection de for. Dès lors, selon le droit applicable, un accord d’élection de for peut être considéré comme conclu. Il note que cette question avait été jugée délicate lors des discussions sur le grand projet de convention et le texte de 2001 excluait expressément cette hypothèse. Or ce n’est pas le cas du présent texte. Il remarque que la rédaction de l’article 2(5) tel qu’il est proposé peut surprendre mais il lui semble important d’exclure ce type d’hypothèse du champ d’application.





A representative of the European Community (Commission) agreed with the policy and thought that it had to be clarified. He suggested referring the point to the Drafting Committee.





An expert from the United States of America stated that that was a matter of contract law. He stated that the experts had agreed during the December meeting of the Special Commission that the Convention would only contain rules on formal validity and should stay away from other rules of contract law. He thought that the provision was unnecessary and did not think that it should go to the Drafting Committee. He was of the opinion that it should be left out.





The Chair stated that the matter dealt also with form and not only with substantive contract law.





Un expert de la Suisse estime que l’intervention de l’Expert des Etats-Unis d’Amérique démontre qu’il existe bien une difficulté. Si la question n’est pas réglée dans la Convention alors cela revient à admettre qu’en fonction du droit applicable un accord d’élection de for puisse être reconnu conclu ou non. Or le problème réside au stade de l’exécution puisque selon le droit applicable le tribunal requis peut estimer qu’un accord d’élection de for a bien été conclu dès lors que le défendeur n’a pas soulevé l’exception d’incompétence devant le tribunal saisi. Ce type de situation peut ainsi créer des « surprises » au moment de l’exécution du jugement.





The Chair asked whether that was not covered by paragraph 3. An exclusive choice of court agreement had to be made in a way that was prescribed in paragraph 3.





An expert from New Zealand stated that some other proposals of Article 3 had made it clearer. He stated that the issue should be referred to the Drafting Committee only to ensure that the policy came out in the text.





An expert from Austria stated that the Convention did not preclude the recognition and enforcement of judgments based on tacit choice of court agreements under national law. He wondered whether the proposed provision was really necessary. If there were submission but no choice of court agreement, recognition and enforcement would still be possible on the basis of national law.





An expert from Canada stated that it was clear that recognition and enforcement would still be possible under national law, but the question was whether a Contracting State was obliged to recognise or enforce a judgment. She agreed with the Expert from New Zealand: if the experts agreed on the policy, they should ensure that the Convention made it clear.





Un expert de la France ne partage pas l’opinion selon laquelle cette question serait traitée dans l’article 2(3) actuel car cela voudrait dire que le fait de ne pas avoir soulevé une exception d’incompétence, dans les écritures remises par les plaideurs, vaudrait confirmation par écrit conformément à l’article 2(3)(b). Par conséquent, il estime que la proposition ne peut pas être écartée sur le fondement de l’article 2(3).





Un expert de la Suisse exprime son accord avec tous les experts qui sont intervenus sur cette question et notamment l’Expert de l’Autriche. Il note simplement que certains Etats sont réticents à reconnaître de tels jugements mais que le droit national peut toujours être appliqué lorsqu’il est plus favorable. Ce point doit être précisé selon lui.





Un représentant de la Communauté européenne (Commission) précise que la question soulevée n’est pas de savoir si l’on peut reconnaître les jugements rendus dans de telles hypothèses, c’est à dire en l’absence d’exception d’incompétence soulevée par le défendeur. Il s’agit plutôt d’affirmer que les tribunaux ne sont pas obligés de reconnaître de tels jugements. Il semble que l’ensemble des experts est d’accord sur le fond. Il en déduit que la proposition peut dès lors être soumise au Comité de rédaction.





The Chair asked whether everybody agreed on the policy. He noted that that was the case and referred the matter to the Drafting Committee. He then referred the experts to Article 19 in the proposal by the delegation of Switzerland (Work. Doc. No 61).





Article 19 – Document de travail No 61





Un expert de la Suisse introduit le Document de travail No 61 de la délégation de la Suisse. Il indique que celui-ci a trait à la validité subjective de l’accord d’élection de for et non à la validité objective de celui-ci. Il s’agit en effet de définir les règles relatives au consentement des parties afin de déterminer si un accord d’élection de for a bien été conclu entre les deux parties.





Il note que l’article 4 de la convention renvoie au droit du for élu. Or cela signifie qu’il convient d’appliquer les règles de conflits de lois du for élu pour déterminer la loi applicable à l’accord. Or en droit suisse, il n’existe pas de telles règles de conflits de loi, ni écrites, ni jurisprudentielles et la doctrine en la matière désigne soit la loi du for, soit la loi du contrat ou encore les deux lois simultanément. Il constate que ce problème existe aussi en droit comparé.





En outre il remarque que le projet de Rapport explicatif indique que sont applicables soit les règles de conflit de lois, soit la loi du for. Or ce n’est pas ce que dit le texte de la convention. Il existe donc une incertitude sur ce point.





Il rappelle qu’en décembre 2003, il avait proposé d’insérer dans la convention des règles matérielles mais celles-ci avaient été rejetées. Or en lisant les procès-verbaux de séances, il s’est rendu compte que l’argument principal avancé à l’encontre de cette proposition était que les Etats ne souhaitent pas intégrer de telles règles substantielles. Or il estime qu’il ne serait pas convenable d’empêcher les autres Etats d’introduire de tels principes. Cette possibilité doit donc demeurer ouverte.





Enfin, il rappelle que le souci principal lors des discussions a été d’assurer la sécurité et la validité des accords d’élection de for. Il estime que tel que l’article 4(1) est rédigé, une profonde insécurité demeure du fait que l’on ne connaît pas les règles applicables à la validité subjective de l’accord. Le système proposé par la délégation suisse est plus modeste puisqu’il est facultatif et repose sur un système de déclarations. Il remarque d’ailleurs que la loi type de la CNUDCI sur l’arbitrage commercial international contient de telles règles facultatives et que ce dispositif a permis aux Etats de joindre cet instrument.





An expert from the United States of America strongly suggested that the experts should not go down that road again. It had been discussed in the past and it would lead them into policy issues upon which there were a variety of viewpoints. He stated that the delegation of the United States of America had noticed from comments by libraries, library associations, natural persons etc. that there were a lot of issues. Many months and many meetings could be spent on that point. If the Hague Conference were interested in going in that direction, then they should create a model law. There was not enough time to come up with that kind of rules in this Convention.





A representative of the European Community (Commission) shared the concerns raised by the Expert from the United States of America. He found the proposal in itself very intelligent and it was difficult to speak against it. The idea of an optional minimum harmonisation was not in itself bad, but it would be difficult to put into this Convention at that point in time. He suggested that the Expert from Switzerland could maybe make a tour of the capitals to see how many countries had a common understanding and report back at the Diplomatic Session, but the present time was not the right time.





Un expert du Canada s’associe aux propos du Représentant de la Communauté européenne sur le fait que l’objectif visé par la proposition de la délégation de la Suisse est tout à fait louable et difficilement critiquable. Néanmoins, une harmonisation des règles à ce niveau aurait pour effet d’accroître le degré d’incertitude dans la convention. Elle remarque que ce ne serait pas la première fois que de telles règles seraient prévues dans un instrument international et cite notamment la Convention de la CNUDCI sur la cession de créances dans le commerce international qui contient un chapitre optionnel dédié aux conflits de lois.





Or, la difficulté dans ce type d’exercice est de choisir le standard qui sera proposé et susceptible d’être accepté. Elle constate que la délégation de la Suisse s’est inspirée des Principes d’UNIDROIT relatifs aux contrats du commerce international (1994) sans pour autant les reprendre complètement, créant ainsi un décalage avec les principes existants. Elle se demande s’il n’est pas possible de prévoir un système optionnel de déclarations selon lequel les Etats pourraient indiquer qu’ils appliquent les principes d’UNIDROIT pertinents en matière de validité des accords d’élection de for.





The Chair stated that the Convention could also simply refer to the UNIDROIT Principles of International Commercial Contracts (1994).





An expert from the United Kingdom stated that harmonisation was in principle good, but wondered whether that forum was the right one. He thought that the experts had to be honest that it was a difficult thing to agree to. He did not support any declaration. He also did not think that it made sense to refer to some organisation. If the Convention were to refer to principles, it should state what these were.





Un expert de la Grèce exprime sa sympathie pour la proposition de la délégation de la Suisse. Il indique qu’il avait déjà soutenu l’initiative de cette délégation lors de la Commission spéciale de décembre 2003 mais que la proposition actuelle le satisfait plus encore. Il lui semble que l’incertitude des droits nationaux quant au contenu des règles de conflit de lois en la matière est trop grande pour ne pas souligner l’utilité de cette proposition.





The Chair found that there was not sufficient support for the proposal. The discussion was closed and that finished the list of proposals that had been made that morning. In the meantime another proposal by the delegation of the United States of America (Work. Doc. No 93) had been received. He asked an expert from the United States of America whether the proposal was a complete deletion of Article 12.





Article 12 – Document de travail No 93





An expert from the United States of America stated that indeed Working Document No 93 was a simple one in that it proposed to delete Article 12 altogether. He had been somewhat surprised to read in the Report that Article 12 was apparently limited to certain settlements in some civil law systems of some States. He had thought that it referred to general consent agreements. If parties settled after a lawsuit had been initiated, there would be a dismissal with prejudice after the settlement, but that would be a final judgment. However, the provision dealt with a transaction judiciaire. As the Experts from the United States of America had looked into this, they had realised that they did not understand the concept and that the courts of the United States of America would not understand it either. It appeared to create rights in civil law jurisdictions, but it really did not have the form and effect of a judgment. It was more akin to the removal of certain defences. In their legal system, they would not be able to enforce such transactions from foreign countries. To make them fully enforceable under the Convention would be too complicated. It would lead to confusion and misapplication. This was a comparative law problem that could not be resolved.





An expert from Austria stated that court settlements were functional equivalents to judgments based on consent in the United States of America. In civil law systems, such settlements were enforced by court officers in the same way as judgments. He added that court settlements had not only procedural effects that could be enforced by officers, but also contractual or substantial effects. The intention of the wording had been only to make enforceable the part of the settlement that could be enforced by the court official in the country of origin, and not to cover enforcement in the broad contractual sense. This was what the Expert from the United States of America thought, but it had not been the intention.





An expert from China stated that the viewpoint as described by the Expert from Austria was more or less the same as that in Macao. She stated that it could maybe be kept and the Report could clarify the civil law point of view. She agreed with the Expert from Austria.





Un expert de la France exprime son soutien à l’analyse fournie par l’Expert de l’Autriche. Il observe que de nombreux litiges sont résolus par le biais des transactions judiciaires et qu’il serait donc regrettable de les exclure du fait d’une mauvaise compréhension de cette notion. C’est pourquoi il appuie la proposition de la délégation de la Chine visant à préciser cette question dans le Rapport explicatif.





Un expert de la Suisse attire l’attention sur le fait que l’article 12 précise bien que les transactions visées doivent être « exécutées en application de la présente Convention ». Cette disposition se limite donc au Chapitre III de la convention relatif à la reconnaissance et l’exécution. En outre, si l’article 12 est supprimé, cela risque de décourager les demandeurs d’entrer en transaction par crainte que celle-ci ne puisse être reconnue. Un tel effet serait aberrant dans un contexte où l’on souhaite au contraire limiter les litiges.





An expert from Austria pointed out one problem. In civil law systems, consent judgments could (at least in theory) not be issued in Civil Law systems. The proper way to deal with such cases was by way of settlement. If that could not be done under the Convention, the problems the Expert from Switzerland had referred to would arise and more litigation would occur.





A representative of the European Community (Commission) stated that there was no policy difference but a misunderstanding. He referred the experts to the definition of decisions of a court and stated that settlements would often not be included in that definition. He did not think that there was a disagreement as to the policy, but contracts differed from foreign judgments and that should be clarified in the Report or elsewhere.





An expert from the United States of America stated that he had listened with interest to the explanations that had highlighted the problem. They had encountered a comparative law problem: they could not treat a contract as a judgment. This transaction was a judicial act that would be fully enforceable in the United States of America as a contract. The Convention did not provide means to treat contracts as judgments. He stated that they had just gone through the same exercise regarding money judgments. There were matters that were not enforceable. He added that they had no means of overcoming the fact that a contract was not a judgment.





The Chair stated that it was an act by a court, but not a judgment.





An expert from Austria wondered whether the experts could try to clear the matter during the lunch break and come to a mutual understanding.





The Chair agreed with that proposal. He reminded the experts that the Informal Working Group on Disconnection was to meet during the lunch break. He hoped that the small meeting on settlements, to which the Expert from Austria referred, could also take place during the same lunch break. Otherwise they should meet later during the afternoon. He asked the experts to be back at 2.00 p.m. They would then see whether there was a programme or whether the time would be used to meet in groups.





La séance est close à 12h40.
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Les experts désirant apporter une modification à ce procès-verbal sont priés de transmettre au Bureau Permanent le texte amendé par écrit, de préférence par courrier électronique.


Experts who wish to amend any of their remarks are asked to submit an amended text to the Permanent Bureau, preferably by e-mail.
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