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The Chair announced that he wanted to continue the discussion from the last session on Article 4(3) of the draft text. The main problem was that some countries could not guarantee that the choice of court agreement on a specific court could be fulfilled. The Special Commission thus needed to find a solution. 





An expert from Australia was surprised that some delegates were shocked by the fact that the parties to a choice of court agreement could be subject to the rule of internal transfer. For her this idea was not shocking at all but rather reasonable for two reasons: the first one was that Australian tax payers have to finance the judicial system and that it was unfair to reject cost-efficient rules in international cases. The second reason related to the fact that it was the parties’ decision to select a court and if they did so, that included transfer rules as well. As to the question of recognition and enforcement, the Expert stated that such a judgment should in fact be recognised and enforced. Furthermore she announced that an Australian Working Document with an Article 7 (1bis) that made clear that internal transfer of cases were possible would be circulated soon.





The Chair welcomed the latter proposal in that it would have some warning effect on the parties.





A representative of the International Bar Association (IBA) supported that the Special Commission tried to provide as much security as possible in the Hague Convention. Taking into consideration that security meant the function of control and that no one could control the uncontrollable, no lawyer ever believed that he could control the court. It was only possible to control the behaviour of the parties. Therefore the Special Commission should rather try to focus on controlling the actions of the parties than controlling the actions of the court.





A representative of the European Community (Commission) preferred not to loose too much time on the subject since it seemed that it was not possible to find an agreement now. He indicated that the issue was as well of fundamental importance for him. In the beginning, the Representative thought that it would only concern one State but then it turned out that in fact it concerned a number of countries. Taking into consideration the aim of ensuring security for the parties, the only solution seemed to be to take the brackets out and keep the word in the brackets. The Representative could understand the difficulties that some States had. However, they were typical to appear when drafting an international instrument. In principle, it was possible to change the national rules for compliance with the Convention. If that was not done then one could put a warning on the website of the Hague Conference advertising that issue. Nevertheless, for the time being, the only possible option seemed to be to take the brackets out of the provision.





An expert from Canada pointed out that for some States it was not a simple matter of changing the internal rules. In Canada for example, the courts had a constitutional right to control their own procedure and therefore it would be constitutionally impossible for Canada to change the rules.





The Chair was confident that solutions could be found. The most important thing was to become aware of the problem. However, the Special Commission should not discuss that now but rather leave the bracketed text as it stood for the time being. Furthermore, the Chair invited the members of the Special Commission to read the Preliminary Document No 23 that discussed the mechanisms for the transfer of cases in federal systems. Then he passed on to the next item on the agenda: the discussion of the open issues on Articles 1, 2, 3 and 6 of the draft Convention. It was suggested to take one article at a time and look at the Working Documents that were connected to it. With regard to Article 1 of the draft Convention there had been three Working Documents submitted, the Working Documents Nos 73, 76 and 78. The Special Commission should go through them paragraph by paragraph. Working Document No 78 related to Article 1(1) of the draft Convention. The Chair indicated that he understood that as a drafting point and passed it on to the Drafting Committee since the Russian Federation agreed to that. Regarding Article 1(2)(b) of the draft text, there was a Working Document No 76 from the delegation of China. He asked the delegation of China for an explanation on it.





An expert from China noted that in fact, the main reason for the proposal in Working Document No 76 was contained in the little note at the end of the proposal. The question was whether the term of “employment contracts” in Article 1(2)(b) of the draft Convention included as well employees’ compensation cases and occupational diseases. There was legislation in Hong Kong that allowed the employee in certain circumstances to sue the insurer of the employer in a compensation case directly. For the Expert, it was important that in these cases, the Hague Convention should not apply. The delegation of China made their proposal in order to make that clear.





The Chair stated that this seemed to be a tort issue rather than a breach of contract issue and therefore he asked the Expert from China why he analysed this relationship to be one of contract.





An expert from China answered that injuries of that sort were considered to be a breach of contract in China. In that case the Hague Convention would not apply anyway since employment contracts were excluded from the scope. However, the Chinese proposal in Working Document No 76 tried to address another issue: the situation when there was a choice of court agreement in an insurance contract between the employer and the insurance company and where the employer was bankrupt so that the employee could sue the insurance company directly. It was that case that the Expert did not want to be dealt with under the Hague Convention.





A representative of the European Community (Commission) mentioned that the Hague Convention in fact not only applied to contract but also to tort. However he considered that a drafting matter rather than a policy issue. Nevertheless a drafting effort should be made in order to make things clear.





An expert from the United States of America added that it looked like a drafting issue and that the Special Commission should accommodate it. Since the Chair thought that the Chinese situation would be excluded from the scope of the Convention anyway, the rest only represented a drafting matter.





An expert from the Russian Federation disagreed with this conclusion. The Chinese situation was not to be excluded because it was not an employment situation.





The Chair wanted to know whether the Expert from the Russian Federation referred to cases where there was a contract between an employer and the insurance company.





The Expert from the Russian Federation answered he would not only refer to those cases since there was often a contract between the employee and the insurance company and that it would not fall under the employment exclusion anymore. Since that situation occurred relatively often, a solution had to be found. Since the Expert did not consider this case to be an employment issue, as such, he did not see why the Special Commission should limit the Convention in that respect.





The Chair acknowledged that the Expert from the Russian Federation was right if he looked at the relation employer/insurance, but that the Chinese situation was slightly different from the situation that the Russian Expert had in mind in that there was no link at all between the employee and the insurance company.





The Expert from the Russian Federation did not share the view of the Chair since a State usually forced companies to insure their employees and thus it would make a part of employment matters. As the Expert preferred to only include employment contracts he could not agree on the Chinese proposal in Working Document No 76.





An expert from Austria pointed out that there was a discrepancy between Article 1(2)(a) and (b) of the draft Convention. Whereas paragraph a) concerned the relations between a natural person and an enterprise, b) had a completely different structure and thus it might be preferable to make that clear by clarifying that it related to choice of court agreements between employer and employee or bodies of employers and employees. Although that was a mere drafting matter it would nevertheless solve the problem of the Chinese delegation and provide a clearer provision.





The Chair proposed that the Drafting Committee should look at that and the outcome should then be discussed.





An expert from China wanted to clarify again that a valid contract between the employee and the employer was a necessary precondition for the possibility of the employee to sue the insurance company directly.





The Chair proposed to pass on to Working Document No 78 and first deal with the change in the chapeau in Article 1(3) of the draft Convention.





An expert from the Russian Federation indicated that the reason for the proposal in Working Document No 78 was that several inconsistencies seemed to be in the Convention, in particular with regard to procedures. The basic contradiction was between Article 1(1) and (3) of the draft Convention. Article 1(1) of the draft Convention gave a general definition of its scope. However, it was already necessary there to be more precise and clarify that the choice of court agreements covered by the Convention had to be concluded in accordance with the conditions and procedures set forth in the following paragraph. This was the reason for adding the wording “in accordance with conditions and procedures set forth below” in Article 1(1) of the Working Document No 78. As to the structure, although Article 1(1) and (3) of the draft Convention were drafted with the same goal that was to limit the Convention, they would create discrepancies. Regarding procedural rules, the general structure of Article 1(3) of the draft Convention was not easily adaptable to Russian rules of procedure so that a more generous approach to all the limitations in the Convention was needed. The drafting of Article 1(3) as proposed in the Russian proposal in Working Document No 78 would provide a uniform approach for the Convention. The link to civil and commercial matters in paragraph 3 of the proposal would facilitate the application of the Convention irrespective of the procedure or the legal system. It would also guarantee that the Convention would be applied in the same manner in different States. Furthermore, if the Special Commission accepted the structure presented in the Russian proposal, it would exclude the incidental question problem that was of concern in Russia since incidental questions were not known to the Russian system.





A representative of the European Community (Commission) explained that for him, the Russian proposal in Working Document No 78 was trying to imply that an elephant should not be considered as an elephant. He also doubted whether the complex proposal in Working Document No 78 was able to find consensus and suggested that due to the time pressure, the Special Commission should rather focus on issues that had a greater chance to be agreed on.





Un expert de la Suisse, poursuivant la métaphore, fait observer que les connaissances zoologiques du représentant de la Communauté européenne ne sauraient être présumées chez les autres participants, de sorte que si besoin de clarification il y a, il convient de régler le problème. Il se demande s’il n’était pas envisageable de fusionner les alinéas 2 et 3 de l’article 1 afin de rendre ces deux exceptions à l’alinéa 1 plus facilement compréhensibles. Abordant la proposition contenue dans le Document de travail No 78, il estime qu’il s’agit d’une suggestion dangereuse dans la mesure où elle revient à redéfinir de manière totalement différente un concept traditionnellement utilisé dans les Conventions de La Haye (la matière civile et commerciale). Il considère que cette redéfinition entraînerait des risques importants de confusion. Certes, selon l’Expert, il conviendrait sans doute de manifester plus clairement l’idée que le principe est contenu dans l’article 1 alinéa 1, les alinéas 2 et 3 en constituant des exceptions. En conclusion, s’il comprend le souci de la délégation russe, il estime que la solution proposée dans le Document de travail No 78 ne règle pas le problème.





An expert from the United States of America entirely agreed on the view that the Expert from Switzerland had expressed.





A representative of the International Bar Association (IBA) was very concerned about the terms that had been used in Article 1(3)(e) and (f).





The Chair interrupted in order to clarify that at the moment, the Special Commission was discussing only the chapeau of Article 1(3) of the draft Convention and therefore asked the Representative of the International Bar Association to postpone his intervention.





An expert from Spain fully agreed with the points made by the Expert from Switzerland except that in her opinion, it was necessary to keep paragraphs 2 and 3 of Article 1 of the draft Convention separate as paragraph 2 related to certain exclusive choice of court agreements that were excluded and paragraph 3 concerned some excluded subject matters. Furthermore, she indicated that Working Document No 73 related as well to the chapeau of Article 1(3) of the draft Convention in that it proposed the inclusion of the wording “to the extent they … subject …”.





The Chair noted that the latter proposal in Working Document No 73 relating to the chapeau of Article 1(3) of the draft Convention had already been accepted.





An expert from the Russian Federation regretted that the Expert from the United States of America and the Representative of the European Community did not express in more detail why they could not accept the proposal in Working Document No 78. He pointed out that if the Special Commission kept the structure of Article 1(1), (2) and (3) of the Convention, it would be difficult to explain whether a choice of court agreement relating to the carriage of goods would be covered or not. According to paragraph 1 it would be included whereas according to paragraph 3 the Convention would not apply to proceedings that relate to the carriage of goods. Thus one could conclude from paragraph 3 that only the proceedings but not the choice of court agreement relating to the carriage of goods itself was excluded. Of course the problem could be solved by reservation, as could almost everything. However, if the Special Commission did so that would be counterproductive to the Hague Convention as a whole.





The Chair suggested that the Drafting Committee would deal with this point.





An expert from China expressed his sympathy for the Expert from the Russian Federation since he thought that it was important to get the chance to discuss proposals if they provide a clearer understanding of the Convention. He then mentioned that the Special Commission had not talked about whether it wanted to make a change to the chapeau or not. Since changes were discussed in the workshops during the Informal Meeting on Intellectual Property that took place on 29-31 March 2004 in Washington, D.C., as well as in the Russian proposal in Working Document No 78, the Special Commission should take the chance and discuss these changes.





The Chair wondered what issue had not been discussed.





Un expert de la Chine précise que l’expression « à titre principal » utilisée dans la version française du Document de travail No 73 n’a été discutée que lors de la réunion de Washington de mars 2004 et devrait être débattue par la Commission.





The Chair could not agree and stated that the issue had been discussed in the Special Commission in April 2004 and that had been decided to send it to the Drafting Committee since it was a mere drafting matter.





An expert from China still doubted whether a discussion really had taken place. Furthermore, she agreed with the Expert from Spain that paragraphs 2 and 3 of Article 1 of the draft Convention should be kept separate.





A representative of the European Community (Commission) confirmed that the Special Commission had discussed the matter and decided to send it to the Drafting Committee. Of course, the drafting could always be improved. With regard to the drafting, the Representative asked the Drafting Committee to take into account the European Community proposal in Working Document No 11 that had been distributed but not accepted in the last Special Commission in December 2003. In that Working Document it was proposed to use the wording “Without prejudice to paragraph (4) … the following matters” in Article 1(3) of the draft Convention.





The Chair indicated that the discussion on the chapeau of Article 1(3) of the draft Convention had been finished and hoped that the Drafting Committee was able to deal with it. As to Article 1(3)(f) of the draft Convention, it was questionable whether this exception should be extended to all types of land transport.





The Expert from the Russian Federation indicated that, since all contracts for the carriage of goods were the subject of exclusive jurisdiction in Russia, the proposal in Working Document No 78 to exclude contracts for the carriage of goods would be the only possible option for him.





The Chair pointed out the possibility to change internal law in order to join the Convention.





An expert from the United States of America indicated that relating to Article 1(3)(f) of the draft Convention there was a US proposal in Working Document No 87 that excluded the transport of passengers or cargo by sea and thus extended the original version of that provision. Furthermore, this proposal deleted the text in brackets. After the consultation of United States admiralty experts it became clear to the United States delegation that the carriage of goods by sea and the transport of passengers by sea needed to be excluded from the scope of the Hague Convention. Of course there were contracts containing choice of court agreements in other admiralty and maritime matters such as ship mortgages, salvage, etc, but there was no reason why they should not be subject to the Hague Convention. Although his initial reaction to the proposal in Working Document No 78 that excluded the land-based carriage of goods was quite positive, the Expert changed his mind and could not accept it anymore.





The Chair wondered why “transport of goods” was different form “carriage of goods”.





An expert from the United States of America did not have any objection to use the wording “carriage” instead of “transport”. However, it was important to him that there was a reference to passengers. He considered the rest to be a mere drafting matter.





The Chair agreed to just add the passenger reference since the rest was a drafting issue.





An expert from Canada noted that the Canadian delegation had, like the United States of America, had a consultation of admiralty experts and a reference to passengers had been considered as well since it was similar to the carriage of goods. As to salvage, the expert had less concerns since salvage was generally arbitrated. In general, there were two possible approaches to solve the matter: the first was to exclude subjects from the scope under Article 1 of the draft Convention. That however would not solve the incidental question problem. The second was to exclude subjects from the Convention entirely by providing a provision relating to specific matters that the rules connected to these specific matters prevailed over the Convention. At this moment, the Canadian expert supported the United States approach in Working Document No 87. However she thought that this issue needed to be considered more carefully.





An expert from China shared the Canadian view. It made sense to include a reference to passengers. Furthermore, it would be useful to study Article 1(3)(f) of the draft Convention in the light of other international instruments. The Special Commission could also exclude the carriage by air. Possibly the solution was to have a provision such as the Canadian expert proposed, that stated that other instruments prevailed over the Hague Convention in these cases.





The Chair indicated that the relationship with other instruments was a different and very complex matter that would be dealt within a separate article.





An expert from Japan had no definite idea on the matter yet since the Japanese delegation was still in the consultation process. With regard to collective proceedings, he wanted to exclude those situations from the scope of the Convention where some parties chose a specific court whereas others did not but where there should to be only one court dealing with it. The Expert suggested to keep the brackets and add: “and other maritime matters to be defined” in Article 1(3)(f) of the draft Convention.





An expert from Finland, although he was very grateful that the passenger subject had been taken up, considered it nevertheless necessary to look at it very carefully.





The Chair noted that the Special Commission already had the provision covering the whole of admiralty and maritime matters in brackets. He wanted to know whether the view of the participants of the Special Commission was to have continued consultation and whether there was any support for putting the offshore transport also into the brackets. If there was an agreement on the latter then the next question was whether to extend the brackets to land transport.





The First Secretary (Ms Schulz) pointed out that the disconnection clause would also relate to that issue but unfortunately the Special Commission did not have the final version yet. It was possible that the Special Commission merely needed to address the issue related to exclusive jurisdiction under national law.





A representative of the European Community (Commission) agreed that Article 1(3) of the draft Convention and Article 19(4) of Working Document No 51 were indeed linked and therefore it was necessary to look into that more carefully. In general, he was in favour of the inclusion of passenger transport. First he thought that such an inclusion in Article 1(3)(f) of the draft Convention was not necessary as Article 1(2)(a) of the draft Convention already covered consumer passenger transports. However, he found out that that was not enough and therefore the inclusion of passenger transports in Article 1(3)(f) of the draft Convention was necessary. Furthermore, it was questionable whether the transport by air should also be included in the latter provision. Depending on the final outcome relating to Article 19(4) of Working Document No 51 that was linked with the issue, this inclusion could eventually be redundant. The representative did not want the Hague Convention to prevail over all other international instruments such as the Convention for the Unification of Certain Rules for International Carriage by Air. In conclusion, the Special Commission had to either work on Article 1(3) of the draft Convention or Article 19(4) of Working Document No 51 or on all altogether since all these provisions needed to be fixed.





The Chair intervened that Article 19(4) of Working Document No 51 would not solve the problem regarding land transport.





Un expert de la Suisse fait observer que les contrats d’assurance sont couverts par la Convention. En cas de litige d’assurance entamé à la suite d’un dommage subi pendant un transport la Convention devrait s’appliquer, le problème de transport ne se posant qu’à titre incident et n’étant par conséquent pas exclu du champ d’application de la Convention. Réfléchissant ensuite à la remarque exprimée par la délégation de la Fédération de Russie, il relève que la position de cette délégation est la conséquence de compétences exclusives très strictes en droit interne russe. Il estime donc sans doute envisageable de régler le problème par le truchement de l’article 5, pourvu que l’expert russe n’y voie pas d’objection.





The Chair pointed out the need for proposals. The two proposals that were made were to extend Article 1(3)(f) of the draft Convention to the transport of passengers (Work. Doc. No 87) and to extend it to land transport (Work. Doc. No 78). To the Chair it seemed that the participants of the Special Commission had not made their mind up yet. He therefore asked those who made proposals to decide on the wording in Article 1(3)(f) of the draft Convention although it would probably not be the final version.





A representative of the European Community (Commission) doubted whether the Special Commission would be able to finish the discussion on Article 1 of the draft Convention in the same session and suggested to leave this article to the Diplomatic Conference since it was not possible to settle Article 1 of the draft Convention without knowing what the outcome of the rest of the Convention was.





The Chair however preferred to stick to the agenda and wanted to avoid too long discussions.





Article 1(3)(g)





The Chair indicated to the experts that they were now at Article 1(3)(g). He thought that the proposal by the delegation of the Russian Federation (Work. Doc. No 78) addressed merely a drafting matter and he suggested sending it to the Drafting Committee unless there was objection. He noted that there was no objection. The proposal made by the delegation of the Russian Federation (Work. Doc. No 78) also contained an amendment to Article 1(3)(h). 





Article 1(3)(h)





An expert from the Russian Federation stated that if the exclusion was aimed at nuclear liability arising out of damage, this should be stated. He was then prepared to withdraw the first part of the proposal by the Russian Federation, “personal injury or damage to property”.





The Chair referred the point to the Drafting Committee since nobody objected to that understanding of the nuclear liability exception. He then asked the Representative of the European Community (Work. Doc. No 73) and the expert from the Russian Federation (Work. Doc. No 78) to introduce their proposals on Article 1(3)(i).





Article 1(3)(i)





A representative of the European Community (Commission) briefly introduced the proposal by the delegation of the European Community (Work. Doc. No 78). He stated that the matter of tenancies of immovable property was a matter submitted to exclusive jurisdiction under European Community law. They had tried to make the proposal simple instead of exactly copying the text of the Brussels I Regulation Jurisdiction and the Recognition and Enforcement of Judgment in Civil and Commercial Matters (Article 22(1)). He stated that the fact that for two parties from different States of the European Community it was not permitted to conclude a choice of court agreement on tenancies, was relevant for the present Convention. It would be difficult to accept that European enterprises would be permitted to conclude such clauses with entities from third States. He did not think that the provision would do much harm, but he wanted to clarify it.





Un expert de la Suisse suggère de retenir la proposition de la Communauté européenne à titre provisoire. Il rappelle que l’architecture de la présente convention est particulière. La plupart de ces contrats sont des contrats de consommation qui sont dès lors exclus de la Convention en vertu de l’article 1(2)(a). Il estime néanmoins que la question soulevée devrait pouvoir être résolue dans l’article 5, après amendement. Néanmoins, dans l’attente du réexamen de cet article, il est sans doute préférable de retenir la proposition soumise.





An expert from the United States of America stated that according to their understanding, consumers were excluded from the Convention under discussion. He added that tenancies between commercial operators were exactly the kind of contracts where parties could elect a court. There were some areas where States had to change their internal law. He thought that this was a matter on which there could be harmonisation. He agreed with Professor Bucher that there were other places where these concerns could be dealt with, such as Article 5. His delegation prefers that the provision should not be included here.





The Chair asked whether it was acceptable for all to put the words “and tenancies of immovable property” in the text between square brackets and noted that the Expert from the United States of America did not agree. He then asked whether there was any support for the proposal from outside the European Community.





An expert from the Russian Federation asked why, if the proposal made by the European Community were to remain, there should be a distinction between rights in rem and tenancies; he suggested changing the wording to “rights in immovable property”.





He then referred the experts to the proposal made by the Russian delegation on Article 1(3)(i) relating to State property rights (Work. Doc. No 78), while noting that that proposal had already been made at the December meeting of the Special Commission. He stated that under the procedural law of the Russian Federation, that matter ranked in one of the first places of matters reserved for the State courts. He stated that the Convention would prevail over national law. They could not rely on Article 5 to solve the problem. The Russian Federation was not prepared to revise their mandatory rules. Paragraph i) was very important.





A representative of the European Community (Commission) thought that there had at least been some support from the Russian Federation for the proposal of the delegation of the European Community. He stated that the question could be solved in another way, but that it was better to solve it under the scope provision. They had discussed the matter internally when transforming the Brussels Convention on Jurisdiction and the Recognition and Enforcement of Judgment in Civil and Commercial Matters (1968) into the Brussels I Regulation (2001). It was a policy question and they had decided to retain the provision. He did not understand the consumer argument. It was important that the law of the place of the situation of the immovable property would be applied, and one could not be sure that a foreign court would apply that law. He referred to relevant provisions on safety, or maybe even asbestos. He did not want to include rules of applicable law in the Convention. The issue at hand was a real problem. He took an example: if a Belgian company owned buildings in Paris and rented them to companies in France, it was not permitted to conclude a choice of court agreement in favour of the courts of Brussels, which was only an hour and twenty minutes by train away; how then could they allow the parties to conclude a choice of court agreement in favour of the courts of New York. That was an important point for them. He did not think that they were spoiling the Convention by putting it in.





An expert from the United States of America commented on the proposal made by the delegation of the Russian Federation (Work. Doc. No 78). He stated that it should be borne in mind that the Convention under discussion was one on exclusive choice of court agreements. There was a simple solution for the problem, namely not concluding choice of court agreements on the matter, or to conclude choice of court clauses that were in conformity with Russian law. There was a temptation to exclude matters when less drastic measures were possible. He pleaded in favour of less drastic measures.





The Chair noted that the Expert of the United States of America was introducing the principle of proportionality.





Un expert de la Suisse souhaite intervenir sur la proposition de la Fédération de Russie (Doc. trav. No 78). Il observe que la Fédération de Russie et d’autres Etats d’ailleurs ont une politique très ferme interdisant à l’Etat de s’engager dans des clauses arbitrales ou des clauses d’élection de for étranger. Cette restriction apparaît parfois dans la Constitution même de ces Etats. Bien que la tendance soit à la disparition de telles limitations, il convient d’en tenir compte tant qu’elles existent. En revanche, il lui semble important qu’une limitation du champ d’application de la Convention pour les seuls besoins de ces Etats ne soit pas étendue et imposée aux autres Etats. C’est pourquoi, il suggère d’envisager ces restrictions sous la forme de réserve.





En outre, il se demande si l’expression « matters related to State property rights, including privatisation » vise aussi à couvrir les sociétés privatisées qui sont entrées dans le commerce. Il lui semble en effet important que les clauses conclues par de telles sociétés soient couvertes par la Convention.





Enfin, il indique que le problème pourrait peut-être être résolu au travers de l’article 5 c) car la proposition de l’Expert des Etats-Unis d’Amérique n’est pas suffisante. Si la compétence des tribunaux russes peut-être réservée malgré l’existence d’une clause d’élection de for, il convient de trouver une réponse précise à ce problème. Néanmoins, il répète que la proposition de la Fédération de Russie a une portée trop grande pour être imposée aux autres Etats.





The Chair did not see any possibility that either of the proposals (Work. Docs. Nos 73 and 78) could be carried by the meeting. He instructed the Rapporteurs to deal with these two matters in the Report, while he expected that they would be carried over to the Diplomatic Session. He did not see a basis to put the proposals between brackets in the text.





A representative of the European Community (Commission) asked whether there would be opposition to put the proposal of the delegation of the European Community between brackets in the text. He stated that only mentioning the matter in the Report would make consultations difficult since most people did not read the Report.





The Chair indicated to the Representative of the European Community that he had asked the delegation of the United States of America and they had indicated that they opposed putting the proposal between brackets in the text.





An expert from the United States of America reacted that the preference of the delegation of the United States of America was not to put the proposal between brackets in the text.





The Chair stated that the delegation of the European Community would have to send the proposal in an annex to the text during their consultations.





An expert from Germany stated that in his view, that was a critical case. He indicated that the delegations of the European Community Member States were negotiating in a constructive way. He would appreciate it if the proposal could be added between brackets in the text.





An expert from the United States of America accepted to have the proposal put into the text between brackets.





The Chair stated that the proposal made by the delegation of the European Community would be inserted between brackets in the text. The proposal of the Russian Federation would be mentioned in the Report.





He then moved on to Article 1(3)(n), as proposed by the delegation of the Russian Federation and asked why that delegation wished to have the exclusion of contracts of employment in Article 1(2)(b) as well as in Article 1(3)(n).





Article 1(3)(n)





An expert from the Russian Federation perceived an uneven treatment of the delegation of the Russian Federation. He stated that all proposals made by the delegation of the European Community and by other delegations should be put between brackets in the text.





Regarding contracts of employment, he indicated that he would prefer to have the exception in Article 1(3)(n) and if it were inserted there, it could be deleted from Article 1(2)(b).





The Chair stated that that was a drafting point and referred it to the Drafting Committee. 





Further he stated that there had been no uneven treatment. It was impossible to have all the proposals, of which there had been more than 90 in total and more than 40 at that session, in the text. It would become impossible for anyone to read the text. It was necessary to see whether there was any support for a proposal before inserting it in the text. He was conscious of the larger project of the Convention under discussion, where in 2001 the text had become so full of brackets that it had become impossible to discuss it. If no one knew what was going on, the consultations would become meaningless.





He stated that the discussions on Article 1(3) had been concluded, but that there was a new proposal relating to Article 1(2)(a), that had been opened for discussion earlier, but for which there had been no proposals at that time. The proposal was made by the delegation of Australia (Work. Doc. No 89). He asked the Rapporteurs to remind the experts of what had been said on the matter in the Report.





Article 1(2)(a)





A Rapporteur (Mr Hartley) stated that the current wording of the Convention had the effect that contracts between a consumer and a party that was neither a consumer nor a business (e.g. a charity organisation) were included in the scope of the Convention. He stated that the proposal made by the delegation of Australia dealt with that matter. As he understood the proposal, it seemed to clarify the matter and it addressed a problem that had been flagged in the Report.





An expert from Australia referred to the explanation of the Rapporteur. The purpose of the proposal made by the delegation of Australia was to provide clarity. The second purpose was to exclude simultaneously contracts to which non-profit organisations were party. She was of the opinion that the policy regarding non-profit organisations was akin more to that regarding consumers than to that regarding businesses. These organisations existed for the purpose of the organisation and were not sophisticated. It had been too difficult to leave consumers in the scope of the Convention and she thought that the same applied to non-profit organisations. Another option was to leave non-profit organisations in the scope of the Convention, but to insert a provision on the equality of bargaining power. This would also be advantageous for small businesses, of which many existed in Australia. However, she realised that that discussion had a history and was difficult. That was why the delegation of Australia proposed to exclude non-profit organisations.





A representative of the International Bar Association (IBA) stated that he often represented small businesses and non-profit organisations. They sued people all the time and wanted their judgments to be recognised. He indicated that even the International Bar Association was a non-profit organisation. It would be a terrible miscarriage of justice to exclude these organisations.





A representative of the European Community (Commission) could accept the first part of the proposal since it provided clarity. He stated the points that had been discussed by the delegation of Australia and by the IBA were important and should be discussed at the Diplomatic Session. He therefore suggested leaving the last part of the proposal referring to non-profit organisations between brackets.





An expert from Canada stated that the drafting could perhaps be improved. She thought that it was redundant to have the words “either” and “each”. She agreed with the Representative of the European Community on leaving the second part of the proposal between brackets, while that drafting might be improved as well. A more generic term than non-profit organisations could be used.





A representative of the International Trademark Association (INTA) stated that INTA represented a number of non-profit organisations. She supported the proposal made by the delegation of Australia. It would be easy to create holding companies and have the advantages of the Convention apply to them. However, non-profit organisations were often subjected to non-negotiated click-wrap and other sorts of contracts and often did not have the resources to go to far places.





An expert from the United States of America stated that the experts were chopping here and there and now slicing chunks out of the Convention to the extent of killing it. He stated that if they took such a text home, people would wonder what the point of the Convention was. It was illogical to exclude non-profit organisations. It was dangerous to put too many brackets. He stated that the problem should be dealt with under Articles 5 and 7. Some delegations have insisted on tightening Articles 5 and 7 to such an extent that they were now losing the Convention. He stated that that proposal should be withdrawn and that the experts should talk about the real issues when they would discuss Articles 5 and 7.





A representative of the International Federation of the Phonographic Industry (IFPI) stated that IFPI was a non-profit organisation and many of its members were small businesses. She stated that the delegation of Australia and the Representative of INTA were dealing with a misnomer. The problem was really one of unequal bargaining power. She remembered how difficult the discussions on that topic were and she did not want it to be re-opened.





An expert from the United Kingdom supported the arguments of delegation of the United States of America and IFPI. He also thought that the matters should be dealt with under Articles 5 and 7 and he was opposed to inserting the second part of the proposal between brackets in the text. 





An expert from the Russian Federation supported the delegation of the United States of America and saw no reason for a special regime for non-profit organisations.





An expert from Australia, in response to the suggestion of the Expert from the United States of America to withdraw the proposal, stated that the delegation of Australia was prepared to suspend it and search for a solution under Articles 5 and 7.





The Chair states that the second part of the proposal would not be inserted in the text.





An Expert from Australia replied that the issue should remain open. They had said that they were willing to suspend it. If a solution under Articles 5 and 7 were found, that would solve the problem. If not, they would come back to the proposal.





The Chair stated that there would be probably no time to come back to the matter. There had not been sufficient support for the proposal to be inserted between brackets in the text. He closed the discussion on the matter.





The Chairman of the Drafting Committee (Mr Musger) had a point of order. He wanted to have it clarified that the part of the proposal relating to consumers should be referred to the Drafting Committee, while it was only the part of the proposal that dealt with non-profit organisations that was not accepted.





The Chair agreed.





An expert from China had a point of order as well. He supported what the Chairman of the Drafting Committee had said. Secondly he stated that it had been his understanding that if the problem the delegation of Australia had raised could not be solved under Articles 5 and 7, they reserved the right to come back to the proposal contained in Working Document No 89. He stated that the delegation of China did not have a preference on the matter, but that he was only seeking clarification.





The Chair stated that the delegation of Australia could take the matter up again at the Diplomatic Session. He repeated that there was no time at the current meeting to come back on the matter and to open issues again. 





He then referred the participants to the proposal on Article 1(4) made jointly by the IBA and the International Association of Insurance Supervisors (IAIS) (Work. Doc. No 90).





Article 1(4)





A representative of the International Association of Insurance Supervisors (IAIS) was in the unique position of representing 130 national governments, the majority of whom were in the room. More specifically, he was representing their insurance regulatory authorities. It was in that capacity that he was speaking. He had been asked by the insurance regulatory authorities around the world to raise these issues. He apologised for not having raised them earlier, but indicated that IAIS had only become aware of the project in the fall on 2003. He had attended half of the December meeting. After having listened to the meeting for the past few days, he noticed that the Convention as it was at that point, was inadequate in a number of areas. The first one was the one he was addressing by the proposal in Working Document No 90. The second one would be the subject of a Working Document that would be submitted at the following day of the meeting. The effect if these concerns were not addressed, would be huge uncertainty. At that point in time, the United States of America was the largest purchaser of reinsurance in the world; even larger than the combined area of the European Community. The United States of America had required every non-United States re-insurer to have a subsidiary in the United States of America, to move assets to the United States of America and to provide collateral (50.000 US$ in United States banks). He indicated that many other countries required similar collateral. The insurance regulators in the United States of America realised that that was not a preferable way in which to do business. If the situation did not change, there would be a huge burden on the United States of America and the international community. The IAIS were making an effort to help them and the States concerned. The proposal contained in Working Document No 90, was to add the words “or arises from a contract of insurance or reinsurance” in Article 1(4). He stated that it had probably not been the intention of the experts to exclude insurance and reinsurance from the scope of the Convention, but he thought that it was better to clarify this.





A representative of the International Bar Association (IBA) added that the IBA had received comments on the Convention due to the perceived ambiguity. There had been no intention to exclude insurance and re-insurance, but it should be made clear.





The Chair stated that it was clear that these matters were not excluded and there was no basis for such an understanding. The Rapporteurs could be asked to underline that, unless the delegates thought that there was lack of clarity.





An expert from the United Kingdom stated that he in principle supported the proposal. To include the matter in the Explanatory Report would help, but it was important not to destabilise the Convention.





An expert from the United States of America agreed with the Expert from the United Kingdom. He preferred to have the reference in the text to avoid misunderstandings arising from the fact that insurance sometimes covered risks that were excluded from the scope of the Convention; it had to be clear that insurance contracts covering those excluded matters, did fall under the Convention. He stated that the Report had to be clear, but that he still thought that there was a reason for the proposal.





An expert from Mexico thought that the point under discussion was of a technical nature. Article 1(4) related to procedures. It was concerned with incidental questions. The proposal should be in a different paragraph.





Un expert de la Suisse souligne que si les contrats d’assurance sont certes couverts par la Convention, cela n’est pas exact lorsque le contrat a été signé par un consommateur. Il convient de ne pas oublier cette hypothèse. En outre, il pense que le texte proposé au Document de travail No 90 ne peut pas être retenu tel quel car il a pour effet d’ouvrir une nouvelle liste et de nouveaux cas apparaîtront très certainement.





Il remarque que s’il s’agit d’une question soulevée à titre incident, alors le problème est déjà couvert par la disposition. S’il s’agit d’une question soulevée à titre principal, la proposition doit être placée ailleurs que dans cette disposition. Il reconnaît néanmoins que le texte actuel contient une certaine ambiguïté liée à la rédaction du chapeau de l’article 1(3) faisant référence aux « matières ». Il rappelle le Document de travail No 1 présenté par la délégation suisse en décembre 2003 qui proposait de viser les « accords d’élection de for relatifs » aux matières suivantes. Or comme les contrats d’assurance ne sont pas compris dans la liste qui suit, cette modification au niveau du chapeau suffirait à répondre au problème soulevé.





A representative of the European Community (Commission) was opposed to the proposal since they had not had time to reflect on it. On first sight they agreed with what had been said by the Expert from Switzerland. He stated that the provision might not be necessary while it might draw in other problems, which the experts did not have in mind yet. He stated that the provision was not helpful.





An expert from China agreed with the Experts from Switzerland and the European Community.





An expert from the Russian Federation had a positive reaction to the proposal. He supported it, although he found that it could find its place elsewhere, especially as it was similar to contracts of employment.





The Chair stated that the matter should be covered in the Report. If anyone wanted to come back to this point, they had to do so at the Diplomatic Session.





He then turned to Article 1(5), which the delegation of the European Community proposed to delete (Work. Doc. No 73).





Article 1(5)





A representative of the European Community (Commission) stated that Article 1(5) did not make a lot of sense to the delegation of the European Community. He hoped that all agreed that arbitration was excluded and that it was not necessary to state. He asked the experts what case the second part of Article 1(5) was supposed to foresee. He wondered whether it was perceivable that there would be an exclusive choice of court agreement and an arbitration clause at the same time. He reminded the experts that the Convention under discussion would only cover exclusive choice of court agreements. He also wondered whether preference should be given to arbitration and whether that was policy. For these reasons the delegation of the European Community thought that it was better to delete the entire paragraph.





The Chair informed the participants that the proposal by the delegation of United States of America in Working Document No 87 did not go as far as that of the delegation of the European Community and that it only suggested to delete the last two lines of the paragraph.





An expert from the United States of America stated that he agreed to a large extent with the Representative of the European Community. Everyone agreed that arbitration was outside the scope of the Convention under discussion. However, he thought that it was worth stating that. Detail should not be added in a vague and incomplete way. It was not worth the candle in that case. The last part of Article 1(5) created more ambiguity than it solved.





The Chair thought that the proposal by the delegation of the Russian Federation (Work. Doc. No 78) was of a pure drafting nature.





An expert from the Russian Federation stated that the argument made by the Expert from the United States of America sounded convincing and that was a possible way to follow. The only situation worth mentioning was the one contained in the proposal of the delegation of the Russian Federation (that the Convention should not require a Contracting State to recognise and enforce a judgment rendered in contravention of an arbitration agreement).





The Chair remarked that there had been proposals to completely delete Article 1(5), to partially delete it, and to change the drafting.





An expert from Finland stated that the last proposal was not only one relating to drafting, but to substance. He was unsure as to what the proposal by the delegation of the Russian Federation (Work. Doc. No 78) meant. He wondered about the situation where there had been a valid arbitration agreement, but where the defendant failed to invoke it. If the experts wished to deal with rare situations, they would create more problems than they would solve. He agreed with the argument of the Representative of the European Community in substance and stated that the last part of the provision would cause a lot of confusion.





Un expert de la Suisse estime que la pire des solutions serait de supprimer la disposition comme le propose la Communauté européenne. Il souligne qu’au sein de la Communauté européenne, les instruments communautaires ne résolvent pas le cas où un jugement est rendu en vertu d’un accord d’élection de for malgré une clause d’arbitrage. Il reconnaît que l’hypothèse de la présence d’une clause d’arbitrage et d’une clause d’élection de for est assez rare. Cependant il cite le cas des transferts de contrats où un contrat contenant une clause d’élection de for peut être transféré dans un contrat présentant une clause arbitrale. En outre, il lui semble important vis à vis des Etats tiers de préciser que priorité est donnée aux clauses arbitrales.





En outre il ne pense pas que l’hypothèse soulevée par l’Expert de la Finlande soit réaliste car si les parties comparaissent devant un tribunal non étatique alors le conflit disparaît.





En conclusion, il souligne sa préférence pour le maintien de la disposition en son entier. Il s’avère néanmoins prêt à accepter de façon subsidiaire la proposition de la délégation des Etats-Unis d’Amérique. En effet, la seule énonciation du principe peut suffire mais seulement s’il est clair pour tout le monde que cette suppression ne doit pas être interprétée comme une volonté des rédacteurs de ne pas faire prévaloir la clause arbitrale sur la clause d’élection de for. Il souhaite alors que cela soit clairement spécifié dans le Rapport.





The Chair noted that the European Community could agree with the proposal made by the delegation of the United States of America (Work. Doc. No 87) and came to the conclusion that there was consensus to accept that proposal. He informed the participants that the discussions of Article 1 were concluded. The discussions on Article 2 would continue on the following day of the meeting. He added that if one of the Working Groups on the important clauses had a proposal by the following day that would be discussed as well.





The First Secretary (Ms Schulz) informed the participants that the Working Group on non-unified legal systems would meet over lunch in the room adjacent to the one they were in. The Drafting Committee would meet around 14h30 that afternoon and possibly Sunday afternoon at the office of the Permanent Bureau of the Hague Conference. On Sunday afternoon the Informal Working Group on Disconnection would meet if it were not necessary for the Drafting Committee to meet. However, that Informal Working Group might meet on Saturday evening. The Working Group on Intellectual Property would meet at the Permanent Bureau at 10h00 on Sunday morning.








La séance est close à 13h05.
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Les experts désirant apporter une modification à ce procès-verbal sont priés de transmettre au Bureau Permanent le texte amendé par écrit, de préférence par courrier électronique.


Experts who wish to amend any of their remarks are asked to submit an amended text to the Permanent Bureau, preferably by e-mail.
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