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La séance est ouverte à 14h40, sous la présidence de M. Allan Philip (Danemark).





An expert from Austria noted that the purely internal situation issue was a very difficult one where the Special Commission should distinguish the different aspects of it. He could see two possibilities regarding the proposal to put all the provisions concerning this issue together in one article: the first one was to exclude the issue from the scope, which was in essence suggested by the proposals of the delegation of the United States of America and the delegation of China in Working Documents Nos 56 and 58. Following these proposals would be very dangerous according to the Expert from Austria since it would for example allow a European court to hear a case if an American court was chosen in a purely internal American situation. Besides this solution being very dangerous, it would be very difficult to draft. The second possibility was to accept the proposal by the delegation of Switzerland in Working Document No 57. He pointed out that in that proposal, Article 15 of the draft Convention had not been included. As to the relevant requirements that determine whether a purely internal case was given, there were two concepts: The first one required that the habitual residence of the parties be in one State and that all elements of the dispute other than the chosen court be connected with that State. The Expert considered this to be a very strong solution that led to narrow exclusions and thus represent a very clear-cut solution. The second concept was not to refer to habitual residence but to require that all relevant elements be connected to just one State. The latter concept would broaden up the exclusions and thus result in more vague solutions. As far as the relevant time for the determination of a purely internal case was concerned, the Expert from Austria pointed out that a choice had to be made here. The alternative would be to only refer to the time of the agreement or to take into account also the time of the commencement of the proceedings. In the opinion of the Expert from Austria it was a policy issue of how to decide in the situation where a case was purely internal at the time of the agreement but became international at the time of the beginning of the proceedings. In general, he preferred to have a narrow exception and thus to require the existence of a purely internal case at both the time of the entering into the agreement and the beginning of the proceedings. However, the Expert acknowledged that this would produce a requirement that was much more difficult to meet. The Expert emphasised that there was a need for a rule on this subject to be in the Hague Convention on Choice of Court Agreements since it would create too much uncertainty to leave it open.





An expert from China wanted to clarify the proposal from the Chinese delegation in Working Document No 58. She pointed out that she had big difficulties with the fact that the determination of a purely internal case depended on the concept of habitual residence or permanent residence since these concepts were not workable at all in China. As far as the relevant time was concerned, she preferred the approach that was based on the time when the agreement was entered since in a Choice of Court Agreement Convention, the will of the parties was of special importance. However, she could understand the concerns that other States had regarding different times. She pointed out that the simplified system of recognition and enforcement should only be used if jurisdiction rules have been harmonised so that the same definition of a purely internal matter should be used at both stages. As the aim should be to reach as much practicability as possible, the Expert stressed the need for a logical between the Hague Convention and the corresponding legal certainty. He noted, with regard to Article 18 of the draft Convention, that the Special Commission had to distinguish two issues: the first one was to determine when a situation was purely internal. In Private International Law this situation was given where all the structural elements related to one state. The second issue was how to deal with Non-unified legal systems. 





An expert from the United States of America explained the intention of the proposal by his delegation contained in Working Document No 56: the idea lying behind was to permit the enforcement of a judgment coming from a court in a wholly domestic situation, simply because the assets were located abroad. If there was a purely internal case and at the enforcement stage the assets were located in other states, it did not seem problematic for the Expert to apply the Hague Convention at the enforcement stage. Furthermore, he was not worried about the Chinese concern since the enforcement of the judgment would still have to be consistent with the Hague Convention on Choice of Court Agreements in a wholly internal case. However, he acknowledged that the drafting would be difficult in the end. Referring to the intervention by the Expert from Austria that had been made before, he noted that many members of the Special Commission had missed that point. He continued that the delegation of the United States of America would want to use the Hague Convention to dismiss a claim that was brought before a New York court in a purely internal situation where Australian parties chose an Australian court in their choice of court agreement. As far as the relevant time for the determination of the purely internal case was concerned, the proposal by the United States of America did not provide any guidance. In the United States of America, the relevant moment would be the time when the parties brought the proceedings to the court. If the Special Commission decided to only refer to one moment, the Expert would prefer the latter one. If it wanted to have more particular rules then he could accept the cumulative approach.





The Chair intervened by stating that one had to distinguish the rule on jurisdiction and the one on recognition and enforcement. After the discussion it did not seem possible to him to merge the two sets of rules. Thus he suggested having at least one separate rule in respect of recognition and enforcement.





Un expert du Canada se rallie à l’analyse proposée par le Président.





She pointed out that in fact the Special Commission was limiting the scope of the Convention since the session started. Regarding the timing issue she stated that there were two competing policies: the first one based the determination of the purely internal case on the time of the beginning of the proceedings as the aim was to cover as many possibilities as possible for the application of the Hague Convention on Choice of Court Agreements. The second policy that referred to the time of the entering of the agreement provided the parties with the greatest amount of legal certainty. She believed that allowing anything other than the reference to the latter moment would allow to unilateral change the agreement which would be a price too high to pay. Thus the relevant time in order to determine the purely internal case had to be the time of the agreement.





An expert from Finland welcomed in principle the idea expressed by the Expert from Switzerland to have only one provision dealing with the purely internal case issue. He then reiterated the two different possibilities of moment in time that had been discussed and stated that he could understand the arguments for both of them. However, for practical reasons, the exception had to be kept as narrow as possible and therefore he would further the cumulative approach. He besides did not see why in the case of a purely internal situation the Hague Convention should not apply at the enforcement stage.





The Chair felt a need for explanation of the alternative timing provision. He understood that States wanted to protect their own mandatory provisions and that they did not want a purely internal case at the time of the agreement to be under the regime of the Convention. He gave the following example: If there was no internal case at the agreement time, the parties would be free on the choice of court and they would expect the agreement to apply. At a later stage then both parties by chance became habitually resident in the same country and all other elements turned out not to be internal (which supposed to happen very rarely). In that case the Chair could not see why one should interfere with the contract made in good faith by the parties or why it should change the position of the parties.





An expert from the United Kingdom entirely agreed with the Chair. He expressed that there were no great problem with the cumulative approach. However, if no consensus could be reached it would be preferable not to have a rule on timing. He stated that he would prefer the widest possible scope in that issue and he would like the cumulative approach to apply to both, the jurisdiction and the enforcement rules. With that cumulative approach, a jurisdictional basis would always be provided and parties would be aware of that with regard to the enforcement. According to the Expert, the fact that parties could not predict where they would be when proceedings began would not matter since they know about the consequences their movements would have. Therefore, the Expert favoured the cumulative approach. Regarding the reference to habitual residence, he did not see any necessity to stick to that concept. Furthermore, it would be possible to define purely internal case affecting legal persons without having recourse to this concept. Finally, for natural persons, the concept of habitual residence did not add any value. The fact that the Expert from Switzerland stated that a person could only have one habitual residence showed that this concept is not even understood the same way in all countries since in the United Kingdom, it was certainly possible that a person had more than one habitual residence. Thus, the Special Commission could use a neutral term like the one of “residence” and it would certainly be helpful if one agreed on the same treatment of natural and legal persons. The Expert from the United Kingdom emphasized that this did not mean to destroy the traditional Hague concept of habitual residence. It was just not useful to make a reference to this concept in the Convention of Choice of Court Agreements.





A representative of the European Community (Commission) stated, as far as the timing issue was concerned, that there seemed to be confusion within the Special Commission. The fact that some participants seemed to favour the idea that the purely internal case had to be given both at the time of the agreement and at the time of the proceedings whereas others thought it was sufficient that the purely internal case was given at either the one or the other time did not in reality reveal a total absence of consensus. For the sake of clarity he suggested to illustrate three situations separately. With regard to Article 4 he proposed to consider the originally purely internal case of two American companies which had agreed on a New York court but at the time of the beginning of the proceedings one party was in the United Kingdom. If the internationality was only to be assessed at the time of the agreement, the New York court then would not have to apply the Hague Convention. However, this result was not what the representative wanted and thus another criterion had to be added so that a purely internal case would only be given as to Article 4 if the situation was internal at the time of the agreement and at the time of the proceedings. The representative continued by another example relating, this time, to Article 5 of the draft Convention. Imagine the situation was fully internal with links to New York court only but the parties chose a London court. The case becomes international and parties move to London after the choice of law agreement is concluded. If the relevant time is the time of the agreement only, the application of Article 5 would mean that a court in New York could decide to hear the case even though now the whole situation is connected to London. This is not what we want. If this is only the time of the proceedings that is relevant, then the convention could not be applied with regard to Article 4 (purely internal case for London) and Article 5 would imply that the New York court could have to refuse to hear the case. This example showed as well that it is vital to require that the case be fully internal both at the time of the proceedings and at the time of the agreement. The representative expressed his hope that there was a general agreement on that policy. 





As far as enforcement was concerned, he gave another two examples. The first one related to China that had to enforce a decision of the chosen court in New York and all elements were related to China. The New York court would then be obliged to take the jurisdiction under Article 4 of the draft Convention. At the same time China could also take jurisdiction under Article 5 since it was a purely internal case. Under article 15, China equally would have the possibility to make a declaration that they will not enforce. According to the representative, the previous discussed criterions of timing had to be applied here. The second example concerned the opposite case: There was a purely internal case in China; should the Chinese judgment be enforced in the United States of America under the Convention just because there was a choice of court agreement in the contract and assets happen to be located in this country. The current silence of the Hague Convention on Choice of Court Agreements would seem to answer this question in the affirmative. If this is what was wanted and, if the Special Commission wanted to achieve clarity on this point, he suggested the approach taken by the Expert from New Zealand could be used or one could work with the existing separate Articles 4, 5, 15 of the draft Convention.





An expert from New Zealand thanked for the clear explanation and agreed with what had been said before by the representative of the European Union. He continued by acknowledging that the exclusion of an internal case from the scope could be problematic with regard to Article 5 of the draft Convention such as the Austrian Expert had mentioned before. For that reason the Expert from New Zealand withdrew the proposal that he made at an earlier stage. He emphasized the need for separate internal case tests in Articles 4, 5, 7 and 15 of the draft Convention although the Swiss proposal was the most attractive one as far as structure was concerned. In conclusion, he thought that a combination of the proposal by the delegation of Switzerland together with the cumulative approach would be the most favourable.





Un expert de la Suisse rappelle qu’il avait été décidé que toutes les propositions devraient être produites par écrit et estime qu’en l’absence de document de travail, il est bien difficile de clarifier les débats. Il propose, néanmoins, un bilan des discussions menées jusqu’alors. Il lui semble, d’une part, qu’un consensus a vu le jour quant aux règles relatives à la reconnaissance et l’exécution des jugements. Il explique que si la situation est purement interne au stade de la reconnaissance devant le juge saisi, le Chapitre III du projet de Convention devrait être applicable. Il estime, d’autre part, s’agissant du traitement des situations purement internes au stade de la compétence directe, qu’il paraît nécessaire de distinguer deux situations : celles qui étaient internationales au moment de la conclusion de la clause d’élection de for et qui deviennent internes par la suite, et celles qui, internes au moment de la conclusion de l’accord, s’internationalisent ultérieurement, notamment du fait du changement de résidence d’une des parties, de l’extranéité ou de l’internationalité d’un élément de l’affaire (commande à l’étranger, transport international etc.). Il observe que, dans le premier cas, les participants sont en majorité favorables à l’application de la Convention. L’Expert de la Suisse ne partage cependant pas la présentation proposée par le Représentant de la Communauté européenne en ce qui concerne le second cas, plus délicat. Il propose aux participants de réfléchir plus avant sur la question, à partir de l’exemple suivant : soit une situation purement interne à l’état de New York à l’origine, avec une élection de for à Londres. Les parties, conscientes du caractère domestique de leur relation, ont inséré cette clause d’élection de for qu’ils considèrent comme non-exclusive en application du droit de cet Etat. S’il advient que l’une des parties acquiert une résidence habituelle à l’étranger, l’application de la Convention de La Haye, qui ne s’applique qu’aux accords exclusifs d’élection de for, reviendrait à faire perdre aux parties la possibilité d’utiliser un for alternatif. Il souligne que quel que soit l’accord de principe trouvé, la rédaction du texte de la Convention sera très délicate.





The Chair stated that he rather made the opposite assumption so that the Hague Convention would not apply in the example given by the Swiss Expert.





An expert from Switzerland agreed with the Chair but stated that it seemed that other delegations did not. 





The Chair could not share the view of the Expert from Switzerland.





An expert from China got the feeling that the Special Commission was loosing trace due the upcoming confusion. She required the Special Commission to bear in mind that it dealt with a Choice of Court Convention which reflected the freedom of the parties and thus not with the applicable law. Nevertheless there was a moment where things needed to be assessed but that moment had to be the one of the agreement. She did not feel very comfortable with the whole issue of a purely internal case becoming an international one. She considered it to be a policy issue where the Special Commission had to make its mind up. Furthermore, habitual residence was no suitable criterion since it would never work for China when taken into consideration that in a little town in China, one already had six different concepts of residence. Thus, another connection criterion was needed. In any case, the provision must be drafted very carefully.





An expert from the Russian Federation stated he favoured a flexible approach in order to reflect the real life. Thus, the Convention should not apply as soon as an internal case was given at any of the two times discussed. The cumulative approach advocated by the European Union could not be accepted.





An expert from the United States of America acknowledged that the Special Commission could not draft provisions from the floor. He then stressed that the Special Commission would also have to deal with the purely internal case issue in terms of the form requirements in Article 2 of the draft Convention. He was not to keen on having exclusions in every article and would prefer to draft the provisions in a more concise way. He added that the ambiguity in application could not be eliminated completely so that the Members of the Hague Conference would need to rely on courts to work out practical results. He shared the view of the Experts from China and the United Kingdom who did not consider the concept the issue of habitual residence to be necessary. Furthermore, the concept of habitual residence was usually used for entirely different purposes.





The Chair suggested that the matter should be left to the Drafting Committee. The Chair considered the lack of a consensus on how many rules should be there as a mere drafting matter. Furthermore, he added that the cumulative approach by the delegation of the United Kingdom would be preferable.





An expert from Austria acknowledged that the example given by the Expert from Switzerland revealed a real problem. He stated that he was confident that the difficulty could nevertheless be solved, possibly through the use of an amended version of Article 2(2). He added that since there was no common understanding of the concept of habitual residence, another concept was necessary. That however would not change much for the definition regarding legal persons. The remaining question then would be how to define the new concept for natural persons.





The Chair suggested that the problem could be solved by not using the concept of “habitual residence” but “residence” and defining it in the same way as for companies.





An expert from Canada strongly opposed to the assumption made by the Chair that there had been an agreement on the timing issue in that it had to be a purely internal case at the time of the agreement as well as the time of the proceedings. She therefore suggested keeping the text in brackets.





Un expert de la Suisse se dit également surpris et confus de la conclusion proposée, en ce qui concerne le moment auquel il conviendrait de déterminer l’internationalité de la situation. Il rappelle, en effet, que trois des délégations qui ont produit des documents de travail se sont clairement prononcées en faveur de la détermination de l’internationalité de la situation au moment de la conclusion de l’accord, alors que les deux autres se sont prononcées en faveur d’une approche cumulative. Il ajoute que le débat n’est pas nouveau, comme le montre le quatrième paragraphe de l’article 4 du Document de travail No 49. Il fait observer, en outre, la difficulté de parvenir à un consensus, alors qu’en l’absence de proposition écrite, il est fort délicat d’envisager toutes les conséquences d’une alternative non encore rédigée.





A representative of the European Community (Commission) emphasized that it was necessary that the Special Commission agreed on the policy. The rest would be a pure drafting matter. He thought that the argument raised by the Swiss Expert was valid and therefore the Drafting Committee should take care of it.





An expert from the Russian Federation objected as well to the idea that there had been a consensus. Although the cumulative approach was very clear, it nevertheless could not be accepted that something that had been agreed on many years before must still be able to be relied on at a later stage. Furthermore, in a purely internal case, public policy aspects had to be taken into account.





An expert from China supported the views expressed by the Experts from Switzerland, Canada and the Russian Federation, pointing out that to him, there was no consensus yet as to the timing criterion. Besides, in that respect no written draft provision did exist yet.





The Chair hoped that the Hague Convention would not fall on this issue and closed the discussion on this issue for the time being. The Special Commission should continue with the discussion of the final clauses and Working Document No 65.





The First Secretary (Ms Schulz) gave an introduction on the final clauses of the Hague Convention on Choice of Court Agreements that were contained in the Annex of Working Document No 25. At the Special Commission in December 2003, Chapter V only contained one article, namely Article 21, which dealt with Non-unified legal systems. She noted that in older Hague Conventions there was no provision like the one envisaged in Article 25 of the draft Convention (re declarations). In general, the question whether more provisions like the latter were needed depended on the final look of the operative provisions. Article 20 of Working Document No 65 had been taken from the Convention of 22 December 1986 on the Law Applicable to Contracts for the International Sale of Goods and a similar provision had been used in the Convention on the Law Applicable to Certain Rights in Respect of Securities held with an Intermediary that had been adopted on 13 December 2002. The First Secretary pointed out the difference between joining a convention by signature and the accession to it that usually puts the acceding state in a slightly weaker position. In the Convention on the Law Applicable to Certain Rights in Respect of Securities held with an Intermediary, it was not necessary to envisage different legal effects with regard to signature, ratification and accession because the subject matter was such that the same level of caution was not required. Therefore, the First Secretary suggested that it should be the same for the Convention on Choice of Court Agreements. Coming back to the difference between signature and accession, she mentioned that signature represented the classical two-step model whereas with accession there was only one step. According to Article 20 of the proposal in Working Document No 65, each State could chose between the two which allowed the greatest possible choice and openness to the Convention. Article 23 of the proposal had also been taken from the Convention on the Law Applicable to Certain Rights in Respect of Securities held with an Intermediary. In the Choice of Court Agreement Convention however, it might have to be revised as soon as the Special Commission had greater certainty about Article 22. Thus the Special Commission should not lose too much time on that issue at the moment. Article 24 of the proposal merely stated that reservations were not permitted. Another standard clause was reflected by Article 26 of the proposal. It was however rarely applied. As far as Article 27 of the proposal was concerned, the members of the Informal Meeting on Intellectual Property that took place on 29-31 March 2004 in Washington came to the conclusion that the role of the depositary was very important. Therefore, Article 27 of the proposal made sure that any declaration was communicated to the depositary.





An expert from the United States of America suggested to insert the wording “or REIOs” after “by all States” in Article 20 of the proposal in Working Document No 65. Additionally, he preferred to have a provision that permitted signature only during a certain amount of time although he was conscious that this did not reflect the Hague Conference tradition.





The Secretary General explained that experience showed that some (Member) States needed many years to prepare for signature. In order to pursue the aim to facilitate the possibility for (Member) countries to join the treaty via signature and ratification he therefore preferred to follow the usual Hague Conference tradition. 





An expert from the United States of America mentioned that he was not aware that in some States accession not available. In order to support the proposition that he made earlier, he added that the procedure might be even quicker without the signatory stage.





The Chair suggested that the Permanent Bureau could examine this issue.





An expert from Spain noted that in the past, signature was only open for Member States that participated in the complete session. Since now the signature was available even to non participants the Expert did not see the necessity for the different possibilities that were provided in Article 20 of the proposal in Working Document No 65.





An expert from China draw the attention to a proposal on Article 25 made by his delegation and contained in Working Document 58.





An expert from the Russian Federation supported the view expressed by the Experts from the United States of America and from Spain and pointed out the need to finalize the proposed solution. He also saw the necessity for a reference to international organisations such as the Expert from the United States of America proposed. He acknowledged that in the public international law practice, the period of signature was usually limited. However, he could not see a problem in keeping the Hague Convention open indefinitely for signature. Regarding Article 20 (3) of the proposal in Working Document No 65, he felt the need for a change because he considered it to be unwise to create parallel patterns when there was no real difference. Therefore he suggested deleting the latter paragraph and to add the wording “which shall act as the depositary” after “the Netherlands” in Article 20 (4) of the proposal. 





An expert from Germany thought that the time limit for signature would be counter-productive because an open-minded organisation like the Hague Conference should always provide new Member States the opportunity to sign older instruments.





The Secretary General said that he could only fully agree with such a statement. He suggested not to discuss this issue too long, taking into consideration the fact that the secretariat’s proposals where based on a well-established practice. He referred to Article 25 of the Hague Convention of 22 December 1986 on the Law Applicable to Contracts for the International Sale of Goods. This article had been somewhat simplified in Article 17 of the Convention on the Law Applicable to Certain Rights in Respect of Securities held with an Intermediary. The Secretary General noted that he would also be content if the Special Commission could accept that simplified version.





The First Secretary (Ms Schulz) clarified that she had followed the model of the Convention on the Law Applicable to Certain Rights in Respect of Securities held with an Intermediary and therefore preferred to provide a separate article on Regional Economic Integration Organisations since one expected to receive a proposal in that respect. As far as the time limit of signature was concerned, she explained that in some countries such as Germany, the Constitution required that some conventions be ratified only. Therefore it was indispensable to enable all States to join the Convention as easily as possible and thus follow the Hague tradition in not having a time-limit.





Un expert de la France apporte son soutien à la position exprimée par la délégation de l’Allemagne et le Bureau Permanent.





An expert from the United Kingdom could not see a reason for having a time-limit either since no harm could be done in leaving it open. He could not understand, regarding Article 20 of the proposal in Working Document No 65, why there had to be two alternative systems since it only added to confusion. Article 20 (3) of the proposal in Working Document No 65 was only needed if some States were only able to accede. According to the Expert, paragraph 3 was redundant and should therefore be deleted.





The Chair suggested to leave the issue to the Permanent Bureau and to come back to it in the Diplomatic Conference. Thus, the Special Commission should move on to Article 23 of the proposal in Working Document No 65.





An expert from the United States of America thought that it would be prudent to produce a little draft in order to make clear that the requirement in Article 23 (1) of the proposal in Working Document No 65 would not be fulfilled if a REIO becomes a party since it would not make sense to allow the Convention to come into force in that case. 





Un expert de la Suisse fait observer qu’il conviendra également de se pencher sur la question des dispositions transitoires.





An expert from the Russian Federation was not afraid of the Convention coming into force in the situation mentioned by the Expert from the United States of America. If an international organisation had the relevant competence, there was no reason why it should not count as a party. Additionally, he was not prepared to increase the number of the instruments required. He also suggested to use the term “international organisation” instead of “REIO” because only that would be acceptable.





An expert from the United States of America agreed with the view expressed by the delegation of the Russian Federation but considered that the accession of a REIO should be in itself sufficient to bring the Convention into force.





An expert from the United Kingdom did not consider the problem mentioned by the Expert from the United States of America as being a real problem. He pointed out that the European Community did not propose a complete disconnection. If that were the case, the European Community would solve the issue amongst itself. For that reason, there was no need for a rule because no problem would arise then.





The Chair accepted Article 23 of the proposal in Working Document No 65 with the comments made and moved on to Article 24 of the same proposal.





An expert from the Russian Federation strongly disagreed with Article 24 of the proposal in Working Document No 65 since it was detrimental to the Convention. According to him, Article 24 of the proposal would make it impossible for these States to join if they had problems linked to their internal legislation, and were denied the opportunity to make reservations. For that reason, he preferred to delete the proposal.





An expert from China expressed his wish for a real consensus and proposed to postpone the discussion of Article 24 of the proposal in Working Document No 65 since he saw a conflict between Articles 24 and 25 of the proposal.





The Chair noted that the proposal by the delegation of China in Working Document No 58 concerned declarations but not reservations. If it was accepted, the Special Commission would have to slightly modify Article 24 but he did not see any necessity for taking away the substance of the Article.





An expert from China emphasised that he would of course respect the tradition of the Hague Conference. Nevertheless, he was not sure that an article on reservations would be necessary once Article 25 had been discussed. He would however not object if there were already an agreement on Article 24 of the proposal in Working Document No 65.





An expert from the United States of America considered it to be premature to accept Article 24 of the proposal. According to him, the proposal contained in Working Document No 58 would be better drafted as reservation if it were accepted because it would allow states to apply it. Of course there might be reasons for having a reservation ability. However, the aim should be not to allow any reservations. Moreover, he did not think that the debate over which articles the Special Commission could make reservations and which not would be useful at all. In conclusion, he agreed in principle with the proposal of the Expert from the Russian Federation to delete Article 24 of the proposal in Working Document No 65. 





An expert from Canada wondered whether the Special Commission could not just put Article 24 of the proposal in square brackets and discuss it at the Diplomatic Conference.





Un expert de la France fait part de son inquiétude : alors que tout un système de déclarations est d’ores et déjà proposé, la suggestion d’ouvrir la voie aux réserves est difficile à accepter. Il explique qu’il est malaisé d’exprimer une position définitive sur ce point dans la mesure où l’ensemble des dispositions n’a pas encore été finalisé. Toutefois, devrait-on s’orienter vers l’autorisation des réserves, il lui semble nécessaire d’en limiter la possibilité à un certain nombre d’articles déterminés. La référence aux règles établies par la Convention de Vienne de 1969 sur la loi applicable aux traités ne lui paraît pas de nature à empêcher l’élaboration d’une convention à géométrie variable, ce qui n’est pas opportun. Il accepte que la mise entre crochets de la disposition puisse permettre des débats ultérieurs plus approfondis.





An expert from the United Kingdom entirely agreed on what was said by the Expert from France. The proposition to depart in that respect from the normal Hague Conference tradition seemed to be unacceptable. Taken into consideration that the aim was to provide clarity, the Expert noted that allowing for reservations would be completely counter-productive. The Special Commission should therefore maintain Article 24 of the proposal in its place. He could understand, however, the concerns of the Experts from the United States of America and China. Thus, if nevertheless reservations were needed, it was important to designate the articles that they might affect.





An expert from Spain shared the view of the Experts from the United Kingdom and France. Due to the fact that the Convention on Choice of Court Agreements was very limited anyway, she found it very difficult to accept the possibility of including reservations. If at the very last moment reservations were necessary, there would have to be a list of provisions potentially subject to reservations.





An expert from Australia hoped that Article 24 of the proposal in Working Document No 65 would stay in the Convention, joining then the view of the Experts from the United Kingdom, France and Spain. She equally stated that if reservations needed to be allowed, they should be as narrow as possible, and it was necessary to expressly state which provisions might be affected by them.








Un expert de la Suisse estime que la discussion de l’article 24 et de son éventuelle mise entre crochets ne devrait pas être abordée à ce stade, au risque de rendre les consultations encore plus délicates. Il estime que le sujet des clauses finales, trop politique pour être débattu dans cette enceinte, devrait être clos aussi vite que possible en vue d’être réouvert uniquement lors de la Session diplomatique. 





The Chair noted that it would be useful to get some views from the governments on that issue. For that reason he suggested to put Article 24 of the proposal in Working Document No 65 in brackets in order to be sure that consultations would take place in that respect. 





An expert from Switzerland suggested that a summary of these discussions be added to the report, but preferred not to include any provision, whether in brackets or not.





An expert from Finland preferred to keep the Article 24 of the proposal in brackets since otherwise the Special Commission could not rely on getting any reactions to that.





An expert from Canada suggested not to waist too much time on that issue and expressed her sympathy for the concern that the Expert from Switzerland mentioned before. She proposed to put Article 24 of the proposal in brackets and add the wording “where expressly permitted”.





An expert from the United Kingdom supported the Chair’s ruling on the issue.





The Chair clarified that he did not make a ruling but a suggestion.





An expert from the United States of America supported the original proposal from the Expert from Canada to put Article 24 of the proposal in Working Document No 65 in brackets.





The Chair accepted the latter proposal and noted that he had not forgotten about the Chinese proposal in Working Document No 58. He however preferred to discuss Articles 26 and 27 of the proposal contained in Working Document No 65 first.





An expert from the Russian Federation had concerns regarding the word “denunciation” in paragraph 1 of Article 26 of the proposal in Working Document No 65. Thus, the Special Commission should either replace the term or reflect this idea in other articles.





The Chair considered this to be a drafting matter.





An expert from Spain proposed not to use the concept of multi-unit States in Article 26 of the proposal and instead use the concept of Non-unified legal systems.





An expert from the Russian Federation, taken into consideration that in the international sphere in general the functions of the depositary were not anymore specified since they were defined by public international law, preferred to delete Article 27 of the proposal in Working Document No 65 even though he knew about the long standing practice of the Hague Conference in that respect. In case that the Special Commission did not want to delete it completely, he noted that he considered the wording “Members of the Hague Conference” to be discriminatory since the Convention should be open to all states.





The Chair objected to that statement since the other states were equally mentioned in the second line of Article 27 (1) of the proposal in Working Document No 65.





An expert from Canada insisted to keep Article 27 of the proposal since it would be highly useful, particularly regarding the notification that is received by Members of the Hague Conference that were not Member of this Convention. It would create some sort of useful pressure exercise. 





An expert from the United Kingdom stated that he would be quite neutral to that issue. Including a list of the States which have ratified a convention on the web page of the Hague Conference was very useful in practice. Therefore, there was no need to spell it out in the Convention. Thus, the Expert considered it to be a mere matter of taste.





The Secretary General explained that the reason for Article 27 of the proposal in Working Document No 65 was that the Permanent Bureau was not the depositary and therefore it would save time if one knew what to expect from the depositary with regard to this particular Convention and have a firm basis in that respect. Thus, it represented a useful tradition that should be kept.





An expert from the Russian Federation stated that if the Hague Conference decided to have a rule on that issue, that would raise the question whether the provision was in this respect exhaustive or not.





The Secretary General indicated that it had been a long tradition to prefer an essential list to an exhaustive one. 





An expert from the United States of America acknowledged that some points in Article 27 of the proposal in Working Document No 65 needed a discussion. He noted, with regard to the question of an exhaustive list, that if it was important to define Article 27 and that a longer list should be provided in order to be clear. Thus, one could think of an obligation of the depositary to check whether all conditions were met before accepting the ratification. The Expert suggested to have a reference to the role of the Permanent Bureau if that was helpful.





The Chair noted that the discussion was of a general character and stressed that this Special Commission was not the suitable forum for that. He therefore proposed that the Permanent Bureau should reflect about this issue before the Commission I.





An expert from the Netherlands also considered that this Special Commission was not the right forum to discuss this issue.





An expert from China mentioned that Articles 24 (3) and 25 of the proposal in Working Document No 65 had not been finalised yet.





The Chair referred to the proposal in Working Document No 58 and suggested to discuss it at a later stage.





The First Secretary (Ms Schulz) noted that the Working Documents Nos 25 and 49 contained a chapter for general clauses and one for final clauses. At the moment, the Special Commission discussed the latter, which did not deal with substance. For that reason she wondered whether the proposal in Working Document No 58 should not better go along with Articles 14, 15, 16 of the draft Convention so that the Special Commission would not need to discuss the issue at the moment. 





Un expert de la Suisse fait valoir que le Document de travail No 61 propose également d’introduire un système de déclaration. Il se demande si cette suggestion devrait être débattue dans le cadre de la discussion des clauses générales et non des clauses finales.





The Chair noted that Article 19 of the draft text was closely connected with the Annex and therefore he preferred putting it on the agenda at a later stage.








La séance est levée à 17h55.
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Les experts désirant apporter une modification à ce procès-verbal sont priés de transmettre au Bureau Permanent le texte amendé par écrit, de préférence par courrier électronique.


Experts who wish to amend any of their remarks are asked to submit an amended text to the Permanent Bureau, preferably by e-mail.
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