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La séance est ouverte à 10h15 sous la présidence de M. Allan Philip (Danemark).





The Chair drew the attention of the experts to the fact that the meeting was already behind on the agenda. He reminded them that they had decided to refer Article 19 to an informal working group with Mr Goddard (New Zealand) as Chairman. They would meet at the offices of the Permanent Bureau of the Hague Conference fifteen minutes after the closure of the afternoon meeting. Next on the agenda was Article 21 on Non-unified legal systems. The Chair noted that there were no proposals for amendment and that neither the Rapporteurs nor any other experts wanted to take the floor. He proposed to move on to Article 22.





Article 22





An expert from the Russian Federation stated that he also had comments of a drafting nature on the previous Article, but he would submit them to the Drafting Committee. He then introduced Working Document No 55 of the delegation of the Russian Federation. He understood that normally when there is talk of international organisations, one thinks of the European Union, but working on a worldwide Convention, other international or regional organisations also had to be taken into account. During the past ten to fifteen years, in the scope of the United Nations, these issues have been scrutinised and solutions have been found that were not only convenient for the European Union, but also for others. The term “International Organisation”, as used in the Working Document, was wider than “Regional Economic Integration Organisations”, which was too narrow and not acceptable for an instrument of a general nature. If one had an international organisation in mind, competence cannot be limited to economic issues. He further thought that it was essential to see whether an international organisation had competence and whether its Member States still had competences. There should be a clear line between the organisation and its Member States. That was not only theoretical, but one needed to be sure. There should be clarity with regard to each provision so that other States Parties have an idea of with whom they should co-operate.





He stated that the delegation of the Russian Federation had felt uneasy in formulating the first part of the proposal since the final provisions on signatures and ratifications had not yet been dealt with and they were relevant for the current Article. In Article 22(1) he proposed to deal with international organisations in the same way as Contracting States. The matter of competence was dealt with in the proposed Article 22(2) and (3). The determination of the competence and geographical scope, in particular when the question of independent territories within the region arises, should be defined. When an organisation had complete competence and accepted the rights and obligations of the Convention, other States Parties should be able to rely on the organisation to fulfil the treaty as any other Party.





In the event of a conflict between an instrument of the International Organisation and the present Convention, the latter should prevail. That would be the only rational basis for other States Parties to deal with them on a foot of reciprocity. A uniform application by everybody was necessary.





Article 22(2) was rather short and developed as a solution for the European Union problem when an international organisation and its Member States have shared competence. It was more appropriate to have a general reference to good faith.





The Expert stressed that there were a number of international arrangements and that the European Union was not the only International Organisation.





The Chair asked the delegation of the European Community to present their proposal (Work. Doc. No 52) and draw the attention of the meeting to the points on which that proposal differs from the proposal by the delegation of the Russian Federation.





A representative of the European Community (Council) stated that the proposal of the delegation of the European Community was based on the recent Hague Securities Convention (Convention on the Law Applicable to Certain Rights in respect of Securities held with an Intermediary, adopted in December 2002). She made the general comment that for the model of accession and declaration of competence, it was irrelevant whether the Convention had a narrow or broad scope.





Another representative of the European Community (Commission) repeated that the proposal copied the Hague Securities Convention and followed the traditional clause as used for example by the Council of Europe, UNIDROIT and UNCITRAL. The proposal of the delegation of the European Community was quite far from that of the delegation of the Russian Federation. He stated that previous experience on these types of clauses should be used. He stated that the proposal in Working Document No 52 might seem complicated and could be simplified. Article 22(1) was a typical provision and then ended with the complicated provision on how to count. Such provision existed in the Hague Securities Convention. It might be possible to state that two parties are sufficient for the entry into force of the Convention and then it would not be necessary to have this rule on counting.





The outstanding question was that of mixed competences. If competences were mixed, the provision of the Hague Securities Convention would be sufficient. However, if the Community could bind all its Member States, it would be best to state so at the moment of entry into force for how many States the Convention would enter into force.





Article 22(2) of the proposal was a copy of Article 18(2) of the Hague Securities Convention.





Article 22(4) only pursues a technical purpose. He stated that it was unknown at that moment whether only the European Community or also the Member States would become party to the Convention. If Paragraph 4 were not inserted, provisions referring to the courts of a Member State would only be referring to the courts of the Community, but the courts of the Member States should also be included. There could be another way of drafting this point. He noted that the problem of the division of competences would probably not be solved before the text of the Convention was adopted and that the two possibilities needed to be kept open.





An expert from Canada was grateful to the delegations of the Russian Federation and the European Community for their proposals. Although the delegation of Canada had sympathy for Working Document No 55, in the context of the work of the Hague Conference, which was broader that Private Law, it would be more appropriate to stick to the language of “Regional Economic Integration Organisation”. In general they supported Working Document No 52. They supported the idea of the proposed Article 22(1) although the wording possibly needed some work. She had noted that it had been the intention of the delegation of the European Community to reproduce Article 18 of the Hague Securities Convention, but observed that the sentence on notifying the Depositary of changes to the distribution of competence had been left out. She stated that it should be added. She was satisfied with Paragraph 4.





An expert from the United States of America appreciated the fact that the delegation of the Russian Federation and the observer delegation of the European Community had phrased their proposals in that way. It had helped to identify why this matter was sui generis. In principle he supported the view expressed by the Expert from Canada that the wording “Regional Economic Integration Organisation” should be retained. This formulation was well established in international practice. The European Community was an economic organisation, even though it was more. The phrase worked as a practical reality. The wording “International Organisation” would raise questions as to who would be eligible. He noted that Article 7 of the United Nations Convention on the Law of the Sea of 10 December 1982 relating to the Conservation and Management of Straddling Fish Stocks solved the problem by having a list in its annex. He did not know whether that could be done in the present Convention.





The Expert indicated that his delegation was puzzled by the new sentence in Article 22(1) and could not understand why it was necessary. The only time when the counting would be necessary was the moment of accession and he hoped that the Convention would not enter into force if only European Union Member States had ratified it. This would make no sense. The sentence did not help. There would have to be at least one or two States outside the Community ratifying, even if all 25 Member States had ratified the Convention. The delegation of the United States of America preferred to drop the new sentence.





Regarding Article 22(2) it was critical that the deleted sentence about notifying the Depositary of changes in the distribution of competence be inserted. It was directly related to the first sentence.





Article 22(4) was new and dealt with many of the issues. However, it did not help to solve anything. Maybe the European Community and some or all of its Member States would become party to the Convention, or maybe only the European Community would become party for all its Member States. If only the European Community became party, there would be a direct mechanism and it would be helpful to know. The concept was understandable and is similar to a non-unified State, where competence was shared. If the European Community and all its Member States would become party, it was also understandable theoretically. If anyone had a question, they could address it to Brussels. If they got no answer, they could direct it to the capital of the Member State concerned. In transatlantic practice, this approach had been taken. At the moment it was hard to know who had competence when and there was sometimes ambiguity. He went on to state that Paragraph 4 raised questions without providing answers. Binding Member States even though they were not party did not make sense. The solutions provided by the proposal of the delegation of the Russian Federation (Work. Doc. No 55) seemed to work better.





The Expert had a personal feeling that the competence issue in the European Community should be settled or the Convention should not enter into force until it could enter into force in all the Member States together.





A representative of the European Community (Commission) admitted that Article 22(1) of the proposal (Work. Doc. No 52) might not be clear. He tried to explain it again. If only the European Community and the United States of America ratified the Convention, the delegation of the European Community would want the Convention to enter into force. However, there was a possibility that it would not enter into force, because it would be seen as having only two ratifying States. In this sense it should be considered that there were 25 States. A different way to deal with the matter would be to require only two States Parties, or two parties when one of them was a Regional Economic Integration Organisation and the other was not member of the Organisation.





Secondly he apologised for not explaining the rationale behind dropping the last sentence of Article 22(2). The delegation of the European Community thought that it was not necessary to keep the sentence. After signing the European Community would have their duties under the Convention. Other States Parties did not notify the Depositary of changes in their constitutions.





Regarding Article 22(4), he purported to clarify the technical point. The provision was inserted only for the case that only the Community became party to the Convention. If the Community and the Member States would become party, there would be no need for the provision. The provision had only been inserted to fix a technical problem, which could possibly be fixed in another way.





Un expert de la Suisse souligne l’intérêt de ces discussions. Il aurait néanmoins souhaité que soient évoquées d’autres organisations internationales susceptibles d’être couvertes par l’article 22 et qui présenteraient une structure institutionnelle différente de celle de la Communauté européenne. La proposition de la Fédération de Russie (Doc. trav. No 55) a le mérite d’attirer l’attention sur ces autres organisations. Il remarque qu’il ne connaît pas la définition que l’Expert des Etats-Unis d’Amérique a évoquée mais il suppose que des organisations telles que le MERCOSUR ou celle qui est en cours de création entre la Fédération de Russie, l’Ukraine et d’autres Etats, de même que les instruments qu’ils sont susceptibles d’adopter, devraient être envisagés dans le cadre de ces discussions. Néanmoins, il estime que la référence aux « organisations internationales » sans autre précision telle que le propose la Fédération de Russie est trop vague car ces organisations peuvent être dénuées de territoire. Les organisations visées doivent au moins disposer d’un pouvoir juridictionnel sur un territoire. C’est pourquoi la notion d’Organisation régionale d’intégration économique (REIO) semble plus adéquate. Certes le caractère économique est désormais peu approprié pour désigner la Communauté européenne, mais il a le mérite d’avoir été consacré et utilisé.





En revanche, il estime que la dernière phrase du paragraphe 1 (Doc. trav. No 52) devrait être supprimée ou tout au moins déplacée. Il s’agit en effet selon lui d’un sujet mineur et le cas d’espèce où seuls la Communauté européenne et les Etats Unis d’Amérique auraient signé la Convention est fort peu probable. Il est donc préférable de se contenter pour le moment d’une solution traditionnelle avec toujours la possibilité de réfléchir de nouveau à cette éventualité lors de la Session diplomatique.





Il approuve la proposition d’adjonction évoquée précédemment, relative au paragraphe 2 du Document de travail No 52. Bien qu’en vertu du principe de subsidiarité, il soit peu probable que cette situation se rencontre au sein de la Communauté européenne, une telle disposition demeure utile.





Il estime que les propositions de paragraphes 3 et 4 (Doc. trav. No 52) doivent être gardées à l’esprit. Il remarque que deux hypothèses doivent être distinguées : celle où la Communauté européenne signe seule la Convention et celle où la Communauté européenne ainsi que l’ensemble de ses Etats membres signent la Convention. Il n’observe pas de difficultés sur le plan institutionnel sauf le cas éventuel où la Communauté européenne se déclarerait compétente en vertu du paragraphe 2 et que l’un de ses Etats membres contesterait cette déclaration.





En revanche, il exprime une certaine inquiétude quant à l’application fonctionnelle de la proposition de paragraphe 4 (Doc. trav. No 52). Il indique en effet que la notion de situation interne se réfère à un ensemble territorial. Or, la proposition visée implique le traitement de deux ensembles territoriaux simultanément. Il pense que ce problème ne peut être réglé par une disposition aussi ouverte. Selon lui, c’est l’ensemble le plus grand qui doit être considéré comme l’ensemble déterminant. Cela correspond au souhait de la Communauté européenne puisqu’ainsi, les relations entre Etats membres sont qualifiées de situations internes. Cela a en outre un impact sur les paragraphes 3 et 4 quant au problème institutionnel propre à la Communauté européenne. La question de l’application de la Convention à un ensemble ou à des sous-ensembles doit aussi être soulevée.





An expert from the United States of America observed that that was a difficult area and that it would be worthwhile to make a few extra points. He noted that the representative of the European Community had helpfully clarified Article 22(4). He had not understood in the first place that that paragraph had been intended for the scenario according to which the European Community would become party to the Convention without its Member States. It was clear to him that that paragraph would not work. It was unprecedented that a Regional Economic Integration Organisation could become a party to a convention and thereby make its Member States party. That could not happen under international law. If each Member State were to be a party in its own right, then that should happen. The provision was contrary to the detailed proposal by the delegation of the Russian Federation, which on its face seemed correct. He stated that if the courts in Member State Z did not do a good job, the competent authority would have to be accountable. The same was true for the courts of Alaska or Vladivostok. He proposed including Article 22(3)(b) and (c) of the proposal by the delegation of the Russian Federation.





A representative of the European Community (Commission) tried to explain that the intention of paragraph 4 was not to catch anything political. He gave examples of where it would be necessary to treat Member States as States Parties in the case that only the European Community would be party to the Convention. If the European Community were to become party to the Convention, the Convention would become like a regulation; it would be Community and international law. All Member States would be bound and if a Member State did not comply, the European Community could force them to do so. He then turned to Article 7. That provision would probably still work without Article 22(4). A judgment given by a German court would be a judgment of the Community, as that court would be part of the system of courts of the European Community. However, Article 4 posed more difficulties. “Null and void” would have to be regarded under European Community law, but regard should actually be given to German law. The clause on non-unified legal systems would solve the problem if it applied to the European Community, but for the moment it did not apply to the European Community. Paragraph 4 would help to have the law of the Member State apply even if it is not a party to the Convention. It was a purely technical point, but it had to be solved.





An expert from the United States of America stated that that was a useful colloquy. He was of the opinion that Article 22(4) was not the right place to deal with the example given by the Representative of the European Community. The provision on non-unified legal systems was the best place to deal with it. He took the example of the United States of America. A state court in Alaska would be a court of the United States of America, but its law would be the law of Alaska and not federal law.





The Chair instructed the Drafting Committee to take these points into consideration.





An expert from New-Zealand found the explanation by the Representative of the European Community helpful. He stated that one of the Working Groups would have to consider the question, although he was not sure whether the Non-unified legal systems Working Group or the Informal Working Group on Disconnection would be the best forum.





The Chair stated that both Working Groups should consider the question and that there should be consultation between the two.





Un expert de la Suisse souhaite intervenir sur l’hypothèse soulevée par le Représentant de la Communauté européenne (Commission) relative à un jugement rendu par un tribunal allemand. Il indique en effet que dans le cadre de l’article 4(1), le juge appliquerait le droit de son Etat c’est à dire le droit allemand tout autant que le droit communautaire. Le même raisonnement s’applique à l’exemple de l’Alaska. La règle telle qu’elle est proposée à l’article 22(4) (Doc. trav. No 52) ne se justifie donc pas. En revanche, l’application de l’article 4(4) soulève davantage de difficultés. En effet, dans ce contexte, quelle serait l’unité territoriale déterminante ? Serait-ce la grande unité ou la sous-unité ? Il pense que la grande unité devrait être prise en compte. Ainsi, si les Etats membres ne sont pas parties et qu’ils n’ont qu’une compétence résiduelle, c’est la Communauté européenne qui constitue l’ensemble déterminant. La question est alors de savoir si l’article 18 s’applique à la Communauté européenne.





An expert from the United Kingdom found that there was merit in what had been said by the Expert from Switzerland. He acknowledged that it was a difficult problem. One of the reasons for the difficulty was that it was not clear whether the Convention under discussion was within the exclusive competence of the European Community. That is why they wanted to draft the provision in different ways pending the outcome of the problem. He informed the experts that there was a case pending at the Court of Justice of the European Communities. The case concerned an analogous problem, namely that of the Lugano Convention. The opinion of the European Commission may or may not give an answer to the problems. The opinion should come before the Diplomatic Session of the current Convention negotiations. He stated that the Member States and the European Commission were trying to behave nicely, and that they were, but that there was in fact a dispute between them. He hoped that the opinion would clarify the issue, but he did not know whether it would be solved.





The Chair stated that a solution was necessary, since there might be other organisations, as the Expert from the Russian Federation had indicated. He asked the experts that had asked for the floor to withdraw if they did not have anything new to add, and all withdrew. He proposed to send Working Documents No 52 and 55 to the informal Working Group on Disconnection and stated that they should check with the Working Group on non-unified legal systems afterwards to ensure that a solution would work for both issues. He stated that a number of delegations had expressed their preference for Working Document No 52, but it was important that Working Document No 55 also be taken into account. The Working Groups should be inspired by both.








Articles 4(4), 5(f) and 15





The Chair stated that the meeting was loosing time because of latecomers. He reminded the experts that there was limited time and many proposals to deal with. The next point on the agenda were Articles 4(4), 5(f) and 15 relating to the issue of purely internal cases. There were references in the report to this matter on pages 21, 23 and 35. He told the experts that Working Documents No 56, 57 and 60 were relevant for this discussion. The Chair thought that it would be helpful if the Rapporteurs would give a short introduction.





A Rapporteur (Mr Hartley) stated that Articles 4(4), 5(f) and 15 had the same objective, namely to exclude the application of the Convention in purely internal cases. The Rapporteurs found that a single set of criteria was desirable. There could be a single text or at least identical wording. It was a technical matter. The delegation of the United States of America had made a proposal for a single set of criteria (Work. Doc. No 56). The most important criterion was the habitual residence in one Contracting State. The word “[only]” indicated that it was possible for a company to be habitually resident in more than one state. The proposal of the delegation of the United States of America included the word “only”. He thought that it would be better that an expert from the United States of America explained that proposal.





The Chair asked the other Rapporteur, Mr Dogauchi, whether he had anything to add and he indicated that he did not. He then asked an expert from the United States of America to introduce the proposal of the delegation of the United States of America.





An expert from the United States of America stated that the purpose of the proposal in Working Document No 56 was to place the rules of Articles 4(4), 5(f) and 15 in the same place as they dealt with similar issues. It would become Article 3 bis in the scope chapter. The delegation has taken the common language and put it in one place. Regarding the habitual residence issue, he stated that the word “only” was to show that a legal person could have its habitual residence in more than one State – this could be seen if reference was made to the definition. If this occurred, the limitation would not apply. Maybe more attention to the drafting was needed. The intention was not to prevent in Chapter 3 the recognition of a case that had become international at the enforcement stage only. He gave an example: if both parties were resident in the Russian Federation, but one sent its assets to London, at the time of recognition, there would be an element outside the single State. Article 7 should apply to that case.





Un expert de la Suisse souhaite tout d’abord exprimer sa sympathie pour la proposition de la délégation des Etats-Unis d’Amérique (Doc. trav. No 56) en ce qu’elle permet d’exclure les hypothèses qui étaient visées aux articles 4(4), 5(f) et 15 du champ d’application de la Convention. Une telle solution lui semble plus logique et il fait observer que la délégation suisse avait fait la même proposition dans le Document de travail No 1, lors de la Commission spéciale de décembre 2003, mais celle-ci avait alors été rejetée.





Il présente le Document de travail No 57 dans lequel la délégation de la Suisse fait une proposition fondée sur ce qui avait été retenu à l’issue de la Commission spéciale de 2003. La proposition consiste à transférer les hypothèses visées aux articles 4(4) et 5(f) dans une disposition à part. Les dispositions actuelles sont en effet difficiles à comprendre. En outre, il convient de répondre à la question qui avait été soulevée dans la note de bas de page numéro 1 du Document de travail No 49 révisé, relative au moment déterminant. Selon lui, ce moment ne peut être que celui de la conclusion de l’accord.





Il indique qu’il semble difficile de réunir les deux règles en une seule. La proposition de la délégation des Etats-Unis d’Amérique (Doc. trav. No 56) n’y parvient en effet pas complètement puisque la disposition proposée ne permet pas de couvrir l’hypothèse visée à l’article 4(4) dans laquelle le tribunal élu se trouve dans le même Etat que les parties et les éléments pertinents au litige. Il est donc préférable de se contenter de séparer les deux règles.





Il aborde enfin le problème dit du « only ». Il souligne que le Rapporteur, le Professeur Hartley, a indiqué que ce problème pouvait concerner aussi bien les individus que les personnes morales. Or, dans les Conventions de La Haye la notion de « résidence habituelle » traditionnellement utilisée ne reconnaît qu’une seule résidence pour les personnes physiques. Il estime dès lors que le problème soulevé ne concerne que les personnes morales pour lesquelles il suggère que l’ensemble des éléments énumérés (le siège statutaire, l’administration centrale, le principal établissement et la loi de constitution) doive être situé dans un même Etat pour que l’on puisse le considérer comme lieu de résidence habituelle. La proposition de paragraphe 3 de la délégation de la Suisse (Doc. trav. No 57) permettrait ainsi de supprimer l’article 3(2) et de transférer l’article 3(1) dans le chapitre III relatif à la reconnaissance.





Il indique que le Document de travail No 57 laisse une question ouverte en note de bas de page, relative à la notion d’Etat et à la référence à une unité territoriale d’un système de droit non-unifié ou bien d’une ORIE. Ce problème renvoie aux articles 18 et 22.





An expert from China introduced the proposal by the delegation of China (Work. Doc. No 60). She stated that that delegation had had the idea from the start to exclude internal cases from the scope of the Convention. She was glad to note that other experts were agreeing. She stated that she had consulted the literature of various legal systems (including Portuguese and common law) for a definition of “purely internal”. She had found that the definitions in many books were the same: a purely internal case was a case in which all the structural elements were located in one State. The structural elements were the subject, the object, the guarantee and the juridical effect. She apologised for possibly imperfect translation. She stated that Option 1 was similar to the proposal the delegation of China had made in December and similar to the proposal by the delegation of the United States of America. The delegation of China preferred the idea of referring to a single legal system rather than one State. It was more concrete. China was also a multi-unit State. For example, all the elements would have to be connected to Macao, Hong Kong or main land China. The idea of the relevant time had been taken from the proposal by the delegation of Switzerland (Work. Doc. No 57).





Option 2 was based on the same idea. The provision would be repeated and the criteria for Articles 4(4), 5(f) and 15 would be unified.





An expert from the Russian Federation remembered the lengthy debate at the previous meeting. He was in favour of a simpler solution. He saw much similarity between the proposals of the delegations of the United States of America and China. He found that the Chinese approach seemed correct. He suggested that the term “habitual residence” be replaced by “permanent residence”, which was the term used in Russian law and Russian international treaties. The view of the delegation of the Russian Federation was that these terms were the same, but others did not seem to think so. He referred to a recent misunderstanding the Russian Federation had had with the United States of America on this matter.





He then turned to the reference to the date in the proposals by the delegations of Switzerland and China. His initial assessment was that it was probably not wise to have this reference. The example given by the Expert from the United States of America illustrated the point. If one were to regard the date of the agreement, recognition in another State would not be possible if a contracting party from the Russian Federation moved assets to London at a later stage. Similarly, parties might migrate. The case would then cease to be a purely internal one – why would it fall outside the scope of the Convention? His assessment was that the question should be settled by national law.





The Chair indicated that the problems had become clear and summarised them as follows: whether there should be one or three rules; the time problem; and the words “habitual residence” as opposed to “permanent residence”. He indicated to the Expert from the Russian Federation that the phrase “habitual residence” had a long history in the Hague Conference and that it would probably be one of the most difficult things to change, but that the Expert was welcome to take the fight if he considered it worthwhile.





A representative of the European Community (Commission) stated that he did not have a definite position as to whether one or three rules would be better. Having one rule might provide simplification, but it also had side effects. He agreed with the Expert from Switzerland on the drafting as it was. Redrafting might be necessary. He had a strong opinion to keep the word “only”. This would be favourable to the Convention, as it would restrict the limitation. He stated that the proposal by the delegation of China also broadened the Convention. The proposal was contrary to Article 18(2). It had the effect that where a party from Macao and a party from Hong Kong concluded a forum clause in favour of the courts of Shanghai, the Convention would apply. That surprised him, but that was how he understood the proposal.





On the timing issue, he considered using the time of the agreement as a bad solution. Using the time of the proceedings would be logical, but not using the time of the agreement. For example, if two companies were both habitually resident in the United States of America at the time of the agreement, but one contemplated moving to Ireland, and they concluded a choice of court agreement in favour of the courts of London, that would be an internal case if one looked at the time of the agreement. However, at the time of the proceedings, that would clearly be an international case: why should the Convention not apply? He thought that an approach using both criteria together would keep the interests of the parties to have their contract respected and the interests of the State in balance. He referred to Article 19(3)(a) as proposed by the delegation of the European Community (Work. Doc. No 51). If the reference to “legal system” in Article 4(4) were intended to solve the problem of Article 18, there would be no parallelism and that would be much wider than he would be able to accept for the time being. If a party from France and one from Germany concluded a choice of court agreement in favour of a court in the United States of America, the Convention would not be applied according to that proposal. That might be logical, but it had not been discussed.





A representative of the International Bar Association (IBA), a practicing lawyer, was concerned with the practical implications of the Convention. Often the litigating parties and their holdings were located in many locations. He wondered why a judgment resulting from a choice of court agreement by two parties habitually resident in the same jurisdiction could not be enforced in the place where the assets were. The proposals under discussion would needlessly tie the hands of law enforcers and the like.





The Chair noted the presence in the room of Mr T.B. Smith (Canada). He welcomed him and congratulated him on the honour he had received.





Mr T.B. Smith (Canada) stated that he had actually come for lunch. He had to tell the gathering that the reward had come as an entire surprise and shock to him. He had not at all anticipated it until the end of the event. He was going to a diplomatic lunch and was not wearing his best clothes as he thought that it would rain and he thought it best to wear a suit that had to go to the dry cleaners anyway. When he had walked into the room and saw his children and other relatives, he thought that he had forgotten some anniversary. It had not been apparent to him until the very end what was happening to him. He felt very honoured. He was of the opinion that the people present there had deserved the honour. It was recognition of their faithfulness and public service they had brought to the Hague Conference. He thanked them all and wished them and the Special Commission the best. They and others not present there that day had laboured over a long period of time. It was important to the absentees, to him and to all there present. Success and a product in the end were vital for the Hague Conference. He stated that the honour he had received belonged to the Hague Conference as a whole.





M. Smith termine en remerciant vivement l’ensemble des participants. Il précise que son intention n’était pas de prononcer un discours mais simplement de saluer chaleureusement l’assemblée et de lui souhaiter bonne chance.





An expert from Norway was not in favour of placing “habitual residence” as a criterion. This was an important provision of the Convention and while they were trying to be precise in all matters, they were dragging this phrase that nobody was able to define or explain, with them. Even today there were different opinions of what it was. The Rapporteur, Mr Hartley, had said that it was possible to have more than one habitual residence while the Expert from Switzerland had said that it was not possible to have more than one. Mr Hartley dealt with it as a jurisdictional rule, while the Expert from Switzerland dealt with it as a choice of law rule. There should at least be an explanation in the report of what it was. The phrase had been mixed and misunderstood in many countries. In the Nordic countries, it had even been argued that it was equal to domicile.





The Chair stated that it was clear that the Expert from Norway had not been present at all the discussions on this topic before. The term should not be defined. He stated that it was like an elephant: one could not define it, but one knew it when one saw it. The differences in the interpretation of Mr Hartley and the Expert from Switzerland had been due to the fact that they hade been respectively referring to legal and natural persons.





An expert from Australia stated that the discussion on non-unified legal systems should be left aside until after the Working Group had met. On the question of whether there should be one or three rules, she referred to the point of the Representative of the International Bar Association. The proposal of the delegation of the United States of America, that had one rule, was much broader: the situation where the jurisdiction of the chosen court had been based on the choice of court agreement, even though all parties were habitually resident there, was not covered for purposes of enforcement. She asked whether it had been the intention to take that possibility out. Under Article 4 that court was not obliged to, but was permitted to, use the choice of court agreement as the basis for its jurisdiction. If they had done so, she wondered why recognition should not be made possible via the Convention.





An expert from New Zealand echoed the concerns raised by the Expert from Australia. It would be useful to provide for recognition in the case mentioned, since assets were often moved outside the country. He thought that the Convention would be poorer if recognition in those cases were not provided for.





On the timing issue, he was not in favour of the floating approach of Article 3 bis, as proposed by the delegation of the United States of America (Work. Doc. No 56). That would create risks in the jurisdiction Chapter. He did not think that the Convention should be silent on that point. The proposal of the delegation of Switzerland (Work. Doc. No 57), referring to the time of the agreement, chose a time that was too distant in the past. If the case became international after the time of the agreement, the Convention should be applicable. He referred to the argument put forward by the Representative of the European Community (Commission) and stated that he preferred the two-prong test according to which the internationality of the case would be adjudicated either at the time of the agreement or at the time of the dispute (which would be the time of the proceedings according to him). Another possibility would be to put the provision in Chapter 3. That would be more sophisticated.





He did not think that the concern raised by the Expert from Switzerland was really a concern on the English text.





The Expert then stated that the interaction between Article 18 and the purely internal case issue, which did not satisfy the Representative of the European Community (Commission), should be tackled later. The reference to a “legal system” was problematic and this important issue should be footnoted.





The Chair informed the participants that the meeting of the Working Group on Non-unified legal systems would take place in the adjacent room during the lunch break.








La séance est close à 13h10.
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Les experts désirant apporter une modification à ce procès-verbal sont priés de transmettre au Bureau Permanent le texte amendé par écrit, de préférence par courrier électronique.


Experts who wish to amend any of their remarks are asked to submit an amended text to the Permanent Bureau, preferably by e-mail.
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