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A representative of the International Federation of the Phonographic Industry reiterated the point that in Article 1(3)(l) of the draft Convention drafting changes would be necessary. As a person coming from the private sector, the Representative expressed her strong support for the declaration system since it would contribute to legal certainty. However, she recognized that this declaration would only be relevant for Member States of the Hague Conference.

A representative of the International Trademark Association was very pleased with the progress made so far. She proposed to delete the bracketed part of Article 1(3)(l) of the Consensus results of the Informal Meeting on Intellectual Property that took place on 29-31 March 2004 because it could lead to inconsistencies. Nevertheless, she would support an informational system of notification as proposed by Switzerland since it would be helpful if the general public could consult the website in order to get the relevant information.

Un expert de la Suisse estime la discussion intéressante. Il souligne que l’objectif d’un éventuel système de déclaration est l’organisation d’un service d’information sur l’enregistrement d’un droit de propriété intellectuelle. Il ajoute que, le problème surgissant lors d’un litige, il appartiendra aux parties d’apporter les preuves nécessaires au soutien de leur allégation et non au juge de rechercher d’office cette preuve. S’agissant donc d’un simple service de renseignement, on peut se demander s’il est nécessaire de l’offrir. Les parties pourraient en effet facilement contacter les autorités chargées de l’enregistrement afin de déterminer si le droit de propriété intellectuelle en question est susceptible d’enregistrement. Répondant à la remarque formulée par certains intervenants, il fait observer qu’il ne s’agit pas vraiment d’une disposition ouverte (open-ended), dans la mesure où seuls les droits « dont la validité dépend ou résulte de leur enregistrement » sont concernés.

An expert from New Zealand raised two policy issues that were relevant in his view. The first one was the question whether copyright should be excluded from the scope of the Convention rather than included and the second one related to whether the exclusions in Article 1(3) of the draft text should extend beyond questions of validity. He considered it to be helpful to hear some policy reasons for excluding these types of claim. Generally speaking, greater legal certainty was of course in the interest of commercial parties. However, the Expert did not see why copyright should be different from other commercial claims. Furthermore, he wondered why one should exclude copyright from this Convention but not from the New York Convention. The Expert had some concerns regarding the relationship between Article 1(3)(l) and (m) of the draft Convention and considered the proposal of the Expert from Austria as being a good compromise that made things easier for the parties and the judge.

The Chair stated that there was no support for the two proposals to exclude copyright and infringement from the scope of the Convention.

An expert from the United States of America expressed his willingness to discuss whether there were compelling policy reasons to exclude copyright and infringement. However, in his opinion there were none. Regarding Article 1(3)(l) of the draft Convention, it was clear to him that one had to look at the national law in order to know what is excluded. The purpose behind that provision was to make this easier for the judge and the parties by having a declaration. In the opinion of the Expert, such a declaration was of course not absolutely necessary. Besides, having a declaration system without any effect would be even worse than having no declaration system at all. The Expert therefore did not feel the need for a formal declaration in the Convention of what rights are excluded since the Permanent Bureau could take care of that issue as well by providing the necessary information. The difficulties that INTA had with the declaration system were not entirely clear to the Expert from the United States of America. To summarise, his preference was not to have an Article 1(3)(l) of the draft Convention at all but to have a short list of excluded matters under Article 1(3)(k) of the draft Convention. In his opinion, the four matters mentioned in the latter provision were all that was needed. A long list of exclusions would only bring up more policy concerns.

An expert from Australia announced to put forward a paper at the next morning session and supported the voluntary declaration system.

An expert from Finland stated that in the Finnish system there was no need for Article 1(3)(l) of the draft Convention although he understood that this provision could be helpful for some countries. However, he thought that this could be dealt with outside the Convention.

A representative of the International Trademark Association expressed her concern that there was no requirement of a particular time at which the declaration had to be made. She stated that the parties needed to know whether there was a relevant declaration at the time of the agreement because they wanted to draft it accordingly. If, however, the declaration system allowed a declaration at any time that could lead to the strange result that it would be easier to determine what right had been registered rather than whether a declaration had been filed.

An expert from Portugal stated that a declaration system with legal effect as proposed by the Expert from the United States would not be helpful because it would lead to incoherence. She gave the following example: Under a declaration system with legal effect a State A did not notify the Permanent Bureau and then proceedings were brought in a State B. The check with the Permanent Bureau would have as a result that no declaration had been made and thus the court in State B would assume jurisdiction. In order to decide on the validity of an intellectual property right one then had to apply the law of the State where the right had arisen, thus the law of State A which would lead to the invalidity of the intellectual property right. Consequently that way, the same court would produce opposite results in the same decision, which showed the incoherence of the declaration system proposed by the United States.

A representative of the European Community (Commission) felt the need to clarify some issues. Regarding the reflection that a judge would have to look into national law concerning Article 1(3)(l) of the draft Convention he stated that a judge would have to do that in any event in order to decide the case, and thus it should not be a matter of concern. In his opinion, a list of excluded matters distributed by the Permanent Bureau would be a good idea. As to the subject of arbitration, the Representative considered any discussion to be redundant. Of course, there was a certain parallel but in fact, the two systems were substantially different. Thus for example, people chose arbiters, decisions were not public and people had more influence on the applicable law. In choice of court agreements however, public judges decided a case and parties could never rely on which law the judge would apply. Due to these differences a comparison with arbitration should be avoided. With regard to the question of the exclusion of infringements and copyright the Representative understood the reasons for the discussion since a similar issue had to be dealt with regarding the Community patent. As far as copyright was concerned, he pointed out the need for discussion. However at the same time he felt a danger of failure since the same reasons that were lying behind that issue already led to difficulties in other conventions. 

A representative of the International Federation of the Phonographic Industry thought that great weight had been given to the interest of a judge in determining the excluded matters. However, there were of course other parties involved and their interest must equally be taken care of. Thus legal certainty was very important.

A representative of the Motion Picture Association emphasized that for the member companies of the Association predictability and certainty were very important and therefore the declaration idea would be useful concept even though it needed to be thought through. She preferred a closed list of exclusions to an open one. With regard to certainty, the inclusion of copyright in the Convention was of great meaning to the members of the Association. 

The Chair pointed out the three issues that he considered to be the relevant ones: firstly the question of whether to exclude copyright, secondly the addition of infringements to the exclusions together with validity in Articles 1(3)(k) and (l) of the draft Convention. The third issue related to the question whether to keep Article 1(3)(l) of the draft Convention at all and if so, how to formulate it and whether to add a declaration system or not. In the opinion of the Chair, the time was not ripe yet to try to determine whether there was a consensus. He therefore proposed that those who wanted to influence the outcome of these issues should produce a working document and express themselves in the following discussions. That way the Chair finished the discussion on Intellectual Property for the time being and passed on to the discussion of Articles 18, 19, 21 and 22 of the draft Convention including Working Documents Nos 49, 51 and 52.

A Rapporteur (Mr Hartley) who was in charge of the introduction of Article 18 of the draft Convention pointed out that the relevant question was what was meant by the word “State” in this article. In fact, according to Article 18 of the draft Convention, it could refer to a sub-unit in a larger unit such as Scotland, Hong Kong or California. However, it could also mean a larger unit such as China, the United States of America or the United Kingdom. He mentioned that the possibility to refer to the sub-unit or the larger unit was needed because otherwise, a choice of court clause designating American courts would be void which would be absurd. He then proposed to produce a text in order to make the issue clear unless there was any objection to it. He then stated that for the same reason, regarding the wording “the law of the State of the chosen court” in Article 7 of the draft text of the Convention, “law” means either state law or federal law because both must be available.

A Rapporteur (Mr Dogauchi) considered the use of the word “relevant” in Article 18 of the draft Convention to be convenient but vague and therefore felt a need for clarification. 

The Chair proposed to send the issue to the Non-unified legal system Committee and then to the Drafting Committee.

Un expert de la Suisse félicite les rapporteurs pour le travail mené. Il fait néanmoins observer que l’actuel article 18 du projet ne permet pas l’interprétation proposée par M. Hartley : dans un système non unifié, la référence à un Etat s’entend uniquement de l’unité territoriale. Il souligne la nécessité de produire un document de travail sur ce point. 

An expert from Canada agreed on the remarks that the Expert from Switzerland made. With regard to Article 18 (1)(a) of the draft Convention, she pointed out that it was not clear that there were cases where one would want to refer to the State as opposed to the territorial unit. She felt the need to reread the text in order to cover all cases but she was not convinced that there was a real problem.

An expert from the United States of America was impressed by the interpretation of the authors of the Explanatory Report concerning the critical issue raised in Article 18 of the draft Convention. Due to the use of the wordings “shall be construed” and “the relevant territorial unit”, he did not consider Article 18(1)(a) of the draft Convention to make clear that either State or federal law could be applied. Thus it would be easier to replace “shall” by “may” so that it was up to national law whether the reference was to the territorial unit or the State. As far as Article 18(3) of the draft Convention was concerned, this provision seemed to suggest that a judgment from another Contracting State was not necessarily required to be enforced by the court in one territorial unit of the Contracting State solely because the court in another territorial unit had enforced it. In that case, however, the Expert did not understand why the courts inside a State are not obliged to enforce a judgment whereas the State as a whole is obliged to do so. For that reason he proposed the deletion of this provision since he did not consider it to be necessary.

The Chair pointed out that in his opinion Article 18(1)(a) of the draft Convention related to the law in force in the relevant territorial unit and thus to federal law or state law. 

An expert from China insisted on the fact that Article 18 of the draft Convention should be drafted very carefully since it dealt with a very sensitive matter for non-unified legal systems. He considered the current Article 18 of the draft Convention as a workable basis that needed to be improved. Thus, the meaning of “State” should not mean unit or sub-unit. Regarding the proposal of the Expert from the United States of America to replace “shall” by “may”, the Expert felt a need for some time to think about it. The deletion of Article 18(3) of the draft Convention, however, was not acceptable.

Another expert from China equally expressed that it was not appropriate to delete this provision.

Un expert de l’Espagne, rappelant que son pays ne fait certes pas partie des Etats dont le système juridique n’est pas unifié quant à la procédure, souligne que la disposition doit permettre de répondre aux besoins de tous les ordres juridiques non unifiés, qu’il s’agisse ou non d’Etats fédéraux. Elle estime que la règle posée à l’article 18 alinéa 1 reprend en partie celle posée par l’article 48 de la Convention de La Haye du 19 octobre 1996 concernant la compétence, la loi applicable, la reconnaissance, l’exécution et la coopération en matière de responsabilité parentale et de mesure de protection des enfants, alors que cette disposition, préparée au regard de problèmes de conflits de lois, n’est pas nécessairement adaptée aux conflits de juridictions. Elle pense qu’il existe un lien très direct entre l’alinéa 2 et l’article 4(4) (situations purement internes) et indique que le Rapport Dogauchi-Hartley (Document préliminaire No 25, paragraphe 163 et seq.) pose fort bien le problème. Elle explique, enfin, que le fait que l’alinéa 3 de l’article 18 semble répondre aux besoins de la Chine et non à ceux des Etats-Unis d’Amérique ne paraît pas étonnant dans la mesure où la question de la circulation interne des jugements est réglée de manière très différente dans les deux pays.

A representative of the International Association of Insurance Supervisors emphasized that any clarity in the Hague Convention would be very important to help the US insurance market, which was the largest in the world and not governed by federal insurance regulation at all, to open itself up and be more flexible and fair.

An expert from Canada shared the opinion of the Chinese expert that Article 18(3) of the draft Convention was essential. However, a lot of work needed to be done, and it was necessary to respond to all concerns.

An expert from Mexico suggested to add “as in the case of federal States” after “territorial unit” in Article 18 of the draft Convention and to put Articles 18 and 21 in one article or at least put them closer together.

An expert from the United Kingdom preferred to keep Article 18(3) of the draft Convention since he considered it to be necessary to allow variation on that point which the former article reflected. He suggested that the Rapporteur could table a proposal with the solution to what was the relevant territorial unit. The issue whether one should replace “shall” by “may” should be discussed in the Non-unified legal system Committee.

An expert from the Russian Federation emphasized that the members of the Special Commission should bear in mind the basic principles of uniform application, legal certainty and reciprocity. He then pointed out that when a Contracting State became a Party to the Convention, other States, which were parties, would expect the fulfilment of the relevant obligation. Thus, a State would not be able to refer to internal law as an excuse for the non-fulfilment of the obligation. The issue of territorial application would not produce any difficulties to the Expert since it concerned a long-standing practice in international conventions. According to him, if a State was willing to limit the application of the Hague Convention on Choice of Court Agreements this would lead to uncertainty as to how the whole Choice of Court Agreements Convention would operate. The Expert noted that Article 18 of the draft Convention was no solution for that problem and replacing the word “shall” by “may” would even produce more uncertainty. He therefore considered it to be necessary either to prescribe clear rules in this respect or just to have a more general clause. Finally, the Expert stressed that the Special Commission should distinguish the issue of the application of the Convention to various territorial units and the issue of non-unified legal systems.

An expert from China shared the view of the Expert from the Russian Federation regarding his last point and emphasized that it was necessary not to confuse the two different issues.

The Chair proposed to pass the matter to the Non-unified legal systems Committee which was composed of experts from Australia, Canada, China, Spain, the United States of America, the United Kingdom, the Russian Federation, Switzerland, the European Community, Mexico and any other interested State with Mrs Borràs as Chairwoman since there were no proposals on paper. After that, another discussion would take place in the Drafting Committee.

A representative of the European Community (Commission) pointed out that the draft text in Working Document No 51 was only preliminary since it depended on the final text of the Convention and there were still outstanding issues. The idea behind the proposal was to avoid drafting a traditional European Union clause. He stated that the Working Document No 51 worked with the definition of “international instrument” as laid down in Article 19(5) of the proposal and mentioned European Community regulations as an example of a legislative instrument of supra-national character. Regarding paragraphs 1 and 2 of the proposal, the Expert noted that these were traditional provisions that could be found in other conventions (such as the Vienna Convention) as well. Whereas paragraph 1 related to past conventions ― conventions that were already in force at the time when States become Party to the Hague Convention on Choice of Court Agreements, paragraph 2 concerned future agreements, meaning that these were not allowed when violating the Hague Convention. In the opinion of the Expert, paragraph 3 could be seen as a disconnection clause or as an exception to paragraph 1. He pointed out that changes were always possible if all Parties to the instrument were equally Parties to the Hague Convention. The exception of precedence in Article 19(3) of the draft Convention covered past and future instruments and contained its limits in sub-paragraphs a) and b). In order to make clear that the provision of paragraph 3 would fundamentally affect the European instruments as they stood today because these did not require that both parties were domiciled in the European Union, the Representative gave the following example: If there was an enterprise in Germany which entered into a choice of court agreement with an enterprise from France and the parties chose the courts of London, the Brussels Regulation would apply instead of the Hague Convention on Choice of Court Agreements. However, if one assumed the same case and just change one of the Parties into a non-European one (e.g. a US enterprise), it would be the latter convention that would be applied instead of the Brussels Regulation. The European Community was ready to make this concession to the Hague Convention. Sub-paragraph b) represented a complete disconnection for recognition and enforcement. Paragraph 4 was concerned with international instruments that related to particular subject matters. Due to the fact that the future need in this context could not be foreseen, the Representative noted the necessity of such a provision. He considered paragraph 4 to be an exception to paragraph 3. Thus it was still allowed to enter into future conventions even if both parties were bound by existing conventions. The Representative noted that this practice had worked for years in the Brussels Convention and now in the Lugano Convention.

An expert from the Russian Federation thanked his colleagues from the European Community for the explanation given. Thus, the content of the proposal in Working Document No 51 seemed to be clear to him. However, he was not able to give a positive assessment about it since the proposal was basically addressing internal European Union difficulties and he did not consider the Hague Convention to be the right place to deal with that. He reported that he had several concerns: the first one related to the reference to international instruments made in Article 19(5) of proposal in Working Document No 51. Where an international treaty was binding upon all parties, no Party should be able to refer to internal legislation as excuse for the non-fulfilment of its obligation. Since the text in Article 19(5) of the proposal allowed that by the reference to any legislative instrument, the Expert from the Russian Federation could not agree on the wording of the provision. Furthermore, he was concerned with regard to the ideas behind paragraphs 1 to 4 of the proposal. In his opinion, what needed to be produced was a provision to allow States that are parties to the Hague Convention on Choice of Court Agreements to enter into agreements that modify the latter Convention. He noted that to this effect, the Vienna Convention had a provision in Article 41 as well as the Hague Convention of 15 November on the Service Abroad on Judicial and Extrajudicial Documents in Civil and Commercial Matters in Article 25 (the latter provision only contained four lines). Since it was obviously possible to address this issue in so many words, the Expert proposed to borrow the language of Article 25 of the Hague Convention of 15 November 1965 on the Service Abroad on Judicial and Extrajudicial Documents in Civil and Commercial Matters. As to the rest of the proposal, he considered it to be a dangerous exercise. In particular including paragraph 3 would open the possibility for failure of the Hague Convention on Choice of Court Agreements and thus destroy the essential basis of reciprocity by allowing certain States to derogate from it. He therefore did not support the proposal of the European Community for all those reasons and suggested to minimize the provisions to what was the usual practice in international law.

An expert from the United States of America welcomed the European Community proposal in Working Document No 51 since it provided something to look at and discuss. After pointing out the complexity of it, he added that the points made by the Expert from the Russian Federation were generally accurate. The Expert noted that Article 19 of the proposal provided an open-ended ability for some States to derogate, which he considered to be unusual in the international practice. Furthermore, he thought that neither paragraph 1 nor paragraph 2 stated anything new and therefore he doubted their necessity. Regarding paragraph 3 the Expert expressed the view that it contained some useful elements for discussion. However, the reference to paragraph 4 would undercut that and leave too wide a possibility. The Expert from the United States could however understand the interest in the European Union to reserve the application of the Hague Convention on Choice of Court Agreements in terms of jurisdiction where both parties are from Member States and the chosen court is in one Member State as well. He even thought that there might be good reasons for doing so. He considered the concerns regarding paragraph 3 a) as being important so that they needed to be addressed. Article 19(3)(b) of the proposal would cover a similar situation. Here as well the Expert understood that in an ever-increasing integration of Europe it could be useful for non-European parties to use the faster European Union recognition mechanism. However, the latter paragraph did not provide a solution for the situation where the European Union rule is less favourable than the one of the Hague Convention on Choice of Court Agreements. In the opinion of the Expert, paragraph 3 c) raised a question that needed to be dealt with separately. As far as paragraph 4 was concerned, it looked like an effort to take in internal legislation. Since the United States could not come up with a provision like that either, the Expert found it very hard to see how the provision could be kept in the Hague Convention on Choice of Court Agreements. Furthermore, he shared the concerns of the Expert from the Russian Federation with regard to paragraph 5 of the proposal. The latter was similar to paragraph 4 in having an open-ended character as well. To conclude, the Expert from the United States noted that the Special Commission should nevertheless be able to deal with the core issues of the concerns of the European Community.

A representative of the European Community (Commission) pointed out that the Special Commission needed to solve the problems addressed by Article 19 of the proposal in Working Document No 51 in order to have an acceptable Hague Convention on Choice of Court Agreements. He continued by stating that paragraphs 1 and 2 of the latter proposal were not needed in general. However, the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children contained these provisions. From that fact the Representative concluded that it would be helpful to equally have them in the Hague Convention on Choice of Court Agreements. Furthermore, the provisions in paragraphs 1 and 2 of the proposal would help to clarify issues treated in paragraphs 3 and 4. The Representative noted that regarding the notion of “internal legislation” different views had been expressed in the Special Commission. He stressed that some members of the Special Commission should not be too worried about the term “legislative instrument” as such because as far as European Union regulations were concerned, he did not share the opinion that considered them to be internal legislation. As an example, the Representative mentioned the Brussels I Regulation that had been developed on the basis of the former Brussels Convention. If that regulation did not exist, the Brussels Convention would still be applied and nobody would be worried about covering it by this connection clause. The fact however, that now because of the constitutional change brought about by the Amsterdam Treaty, there was a European legislative instrument that needed the agreement of all European Community Member States instead of the Convention should not provoke any more concerns. He emphasized that while drafting the proposal of Article 19, it was not the intention to reserve rules-powers to internal legislation. Moreover, the aim was to apply the same rules to everybody. The Representative pointed out that it was a political issue whether the Hague Convention on Choice of Court Agreements would allow the possibility to derogate from it in order to enter into future instruments on particular matters. In his view, not having the provision of paragraph 4 of the proposal could endanger the ratification of the Hague Convention on Choice of Court Agreements because it would mean that through a relatively small Convention all its Parties would have the legal obligation to never enter into any kind of convention on jurisdiction, recognition and enforcement again. By establishing such an exclusive forum the States would commit themselves to abandon any sovereignty for the future. Since that could not be what the Special Commission was wishing for, the Representative felt the need for further reflection. 

A representative of the International Trademark Association was wondering whether the Hague Convention on Choice of Court Agreements would take priority over European Union law only when both parties to the dispute were habitually resident in the European Union Member States and none of the exceptions in paragraphs 3 a), b), or c) applied. She thought that under the present wording, this was not the case because it gave precedence to the Hague Convention only where all States concerned were equally bound by European Union law and the Hague Convention.

The Chair noted that he considered the opposite to be correct, or that this had at least been the intention. He wondered whether drafting changes could solve the problem

An expert from the United States of America thanked the Representative of the European Community for the explanation. In his opinion, all that paragraph 4 of the proposal in Working Document No 51 lacked was the provision contained in paragraph 2. If that was done, one would have the ordinary rule. However, then again, the Expert doubted the necessity of the provision. Regarding paragraph 5 of the proposal, he mentioned that as to the future, similar considerations like the ones voiced by the Representative of the European Community had been made in Washington. However, there would be many ways of how to deal with it. Thus, some exceptions to validity could be considered as being too rigid. He believed that the Special Commission could address the overriding concerns through other mechanisms than disconnection clauses.

The Chair noted that he understood that the provision in paragraph 2 of the proposal in Working Document No 51 would also apply in paragraph 4. Thus it would be generally acceptable if some States preferred to make things easier by entering agreements between them different from the Hague Convention on Choice of Court Agreements that did not affect the latter.

Un expert de la Suisse observe que les débats ont montré la complexité du sujet. Bien que la discussion ne puisse qu’être provisoire à ce stade, il souhaite rappeler ce en quoi l’article peut affecter un Etat tiers à l’Union européenne. Aussi la Suisse est-elle concernée par le débat, en tant que partie à la Convention de Lugano du 16 septembre 1988 concernant la compétence judiciaire et l'exécution des décisions en matière civile et commerciale. Il répond aux arguments faisant valoir que l’article 19, en ses alinéas 1 et 2, n’est pas nécessaire car il reflète un principe contenu dans la Convention de Vienne de 1969 le droit des traités, rappelant que les travaux de la Conférence de La Haye font traditionnellement mention de la règle. Il cite, à cet égard, les articles 52 de Convention de La Haye du 19 octobre 1996 concernant la compétence, la loi applicable, la reconnaissance et l’exécution et la coopération en matière de responsabilité parentale et de mesure de protection des enfants, et 49 de la Convention de La Haye du 13 janvier 2000 sur la protection des adultes. Il précise, par ailleurs, que dans diverses Conventions de La Haye, des accords intervenus entre pays nordiques ont dans le passé été réservés, prenant ainsi acte des besoins particuliers de cette région. Il estime, par conséquent, qu’il ne s’agit pas ici d’un principe fondamentalement nouveau. Il souligne ensuite que l’article 19 alinéa 4 ne saurait en aucun cas être complété par la formule utilisée in fine à l’alinéa 2 (« pourvu que ces instruments n’affectent pas l’application des provisions de cette Convention dans les rapports de ces Etats avec d’autres Etats contractants »). Il explique qu’il importe de ne pas limiter la possibilité des Etats contractants d’appliquer des dispositions spécifiques dans des matières particulières. Il suggère de consacrer un article différent de ce problème, reconnaissant toutefois les difficultés de rédaction que cette disposition suscite. Il ajoute enfin que le cœur de la matière est réglé par l’alinéa 3, mais ne souhaite cependant pas se prononcer, pour l’heure, sur l’alinéa 3 c). Il explique que l’alinéa 3 b) a pour effet de permettre à toute organisation régionale (Communauté européenne, Mercosur etc) d’utiliser des mécanismes qui leur sont propres, pourvu qu’ils n’affectent pas l’efficacité de la Convention de La Haye, ce dont il conviendra de s’assurer. Il se demande, toutefois, si l’alinéa 3 a) est absolument utile. Le chapeau faisant référence aux « Etats en cause » (States concerned), est-il bien nécessaire de préciser, avec le point a), qu’il importe que le for élu et la résidence habituelle ou le domicile des parties soient situés dans des Etats liés par les deux instruments ? Il s’interroge également, par ailleurs, sur le point de savoir si la Convention de La Haye et l’instrument régional ne pourraient pas dans certains cas s’appliquer concurremment, estimant qu’il n’y a pas nécessairement de conflit total entre les différents instruments en matière de clauses d’élection de for. Une clause d’élection de for invalide selon l’un des instruments pourrait, par conséquent, bénéficier du régime de l’autre.

An expert from Australia noted that if the provisions in paragraphs 2 and 4 of the proposal in Working Document No 51 were considered to be necessary, the provision in paragraph 2 needed to be in paragraph 4. If that was done, the Expert was ready to accept the provision in paragraph 4 of the proposal.

An expert from Finland stated that the provision of paragraph 4 of the proposal was contained as well in the Lugano Convention. He stressed that it was not possible to imagine all particular matters that could be the subject of future international instruments and therefore paragraph 4 as it stood now should be kept.

An expert from New Zealand considered the proposal of Working Document No 51 as being extremely constructive and thought that it was inevitable that certain concerns came up. He proposed that the guiding principle should be to apply the same test to internal Community rules as to internal rules between territorial units of a single State. According to the Expert, the chapeau of Article 19 (3) of the proposal started very promisingly as it contains the wording “all States concerned” which seemed to be the reference to States in which parties were habitually resident. However, as soon as one read sub-paragraph a) of the same provision it became clear that it was not only the latter meaning since the domicile concept was contained. The Expert suggested that the Non-unified legal system Working Group should find out whether it was appropriate to keep the concept of domicile, which was not familiar to Hague Conventions. As to paragraph 3 b) he noted that the habitual residence requirement had dropped away. Whereas the Expert in principle favoured the guiding principle expressed above, he recognized that there was a problem with it in cases where the Brussels system was less favourable than the one of the Hague Convention on Choice of Court Agreements. He then concluded by supporting the Representative of the European Community in that the Special Commission should not give less effect to an instrument just because of its “label” when it essentially had the same character as a Convention.

An expert from the Russian Federation welcomed the ideas expressed by the Expert from New Zealand and stressed that taking the European Community in the category of the Non-unified legal systems could be a solution. Another solution could be the participation of the European Community in the Hague Convention on Choice of Court Agreements. According to the Expert, the Expert from the United States of America was right when emphasizing that the proviso in paragraph 2 of the proposal was essential and therefore it needed to be taken into account in every respect. Then he reiterated that the European Community tried to settle its internal problems in paragraph 3 of the proposal since that paragraph would have no consequences for other parties of the Hague Convention on Choice of Court Agreements. Thus, it was not the object for the latter Convention to deal with that and the Member States of the European Community should find a possibility to settle the issue in a way amongst them without defeating the purpose of the Hague Convention on Choice of Court Agreements. In conclusion, the Expert from the Russian Federation could not agree on Working Document No 51.

The First Secretary (Ms Schulz) explained hat the cases targeted by paragraph 3 were by no means internal matters of the European Community: she cited a case before the European Court of Justice that led to Article 19(3) of the proposal in Working Document No 51: If there was one party habitually resident in the European Community, another party habitually resident in North America and they chose a court in Europe, the non-European party would not like to be bound by the Brussels I Regulation. By proposing paragraph 3, the European Community accepted to give precedence to the Hague Convention on Choice of Court Agreements.

The Chair noted that the Special Commission had now heard most of the arguments and needed another way to progress. He therefore suggested that instead of having a seminar, the delegations that actively participated in this session should get together on an informal basis and find a solution since this was not possible in plenary session. The Chair mentioned as the relevant members the Russian Federation, the United States of America, Australia, the European Community, Switzerland, New Zealand, Finland and proposed the Expert from New Zealand to chair this group. Furthermore, he stated that the willingness for a compromise seemed to be there.

A representative of the European Community (Commission) stressed that the proposal in Working Document No 51 had been drafted very carefully regarding the precedence issue. He thought that the suggestion of the Expert from Switzerland that Article 19(3)(a) was unnecessary only solved part of the problem. As far as paragraph 4 of the proposal was concerned, the Representative considered it to be impossible to have the same provision as in paragraph 2 of the proposal. He welcomed that the Expert from the United States of America shared the same concerns with him concerning the freedom to legislate in the future. Finally the Representative stressed that he preferred clear solutions and wanted to avoid a solution on the basis of applying Article 5 of the draft Convention.

La séance est levée à 18h05.




Page 1 of 8

