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Le Président de la Commission d’Etat néerlandaise constate que les experts se sont de nouveau rendus à La Haye animés par le profond souci de perfectionner le projet de convention qu’ils sont en train de mettre au point. Il s’agit pour eux et pour les gouvernements qui les ont envoyés d’assurer le succès d’une conférence diplomatique déjà planifiée. Il souhaite la bienvenue à toutes et à tous, tout en notant que cet énième séjour à La Haye ne présente aucunement une attractivité touristique pour ces participants et implique même très souvent de se libérer de leurs besognes multiples, difficiles et urgentes pour aller participer aux travaux de la Conférence de La Haye. En effet, s’il est toujours pour eux un honneur d’être désigné comme délégué, il n’en reste pas moins qu’il s’agit aussi d’un sacrifice pour eux-même et pour leurs familles respectives. Dans le même esprit, le Président souhaite la bienvenue à toutes celles et tous ceux qui sont venus pour représenter une organisation internationale de caractère gouvernemental ou non-gouvernemental. La Conférence ayant toujours abondamment profité des contributions, souvent de grande valeur, des observateurs et des experts, il souhaite leur rendre hommage. Il constate que ce dévouement à un tel projet les lie tous ensemble. Il s’agit selon lui d’un grand dessein qui vaut l’investissement en temps et en énergie. 





Le Président espère qu’un certain nombre de gouvernements a pu décider de faire un geste de générosité pour combler, en partie, le déficit financier qui est la conséquence inévitable de cette réunion, certes jugée indispensable mais non prévue dans le budget de l’année en cours. 





The President noted that the Special Commission on General Affairs and Policy of the Conference met at the beginning of April. It was clear that there was general and unconditional support for the project on choice of court agreements although everybody was aware of the history of the project. 





He noted that at the end of March, the Government of the United States of America hosted an expert meeting on Intellectual Property and related issues connected with the project of the Special Commission. He thought that that was very welcome and helpful and thanked the Government of the United States of America for its initiative. 





He added that the polyglot Andrea Schulz had spent much effort on refining Working Document No 49, the revised copy of which the participants had before them. A draft Explanatory Report drawn up by Professors Masato Dogauchi and Trevor Hartley had also been received by the participants. He emphasised that this report would be a most precious tool for the refinement of the Convention text and it would also be very helpful in clarifying the ideas and determining the preferences of the experts. He was certain of speaking on behalf of all the participants when he expressed their deep thankfulness towards these two first rank experts. 





He therefore concluded that nothing should withhold the Special Commission from starting its task. They were eager not to lose time and therefore it was preferred to start at 9.30 am instead of 10.30 am as previously announced. He added that he could not leave his seat without taking care for more than adequate replacement. He asked the audience to make it abundantly clear that Professor Allan Philip, the highly respected veteran among them, was their man.





The Chair thanked the President and welcomed the experts back to The Hague and to the hard work awaiting them. He hoped that the sessions would be as full of compromise as the previous time. This would be necessary, as it would be a difficult session. He was sure that the experts would help him to reach good results. He then referred the experts to the wonderful reports that were prepared in record time, by First Secretary, Ms Schulz (Preliminary Document No 24), and by the Rapporteurs, Professors Hartley and Dogauchi (Preliminary Document No 25). Since the last meeting, a seminar on Intellectual Property had also been held in Washington at the invitation of the State Department of the United States of America and a report of that meeting had been submitted. It was informal and had no binding effect on the activities of the meeting. He thanked the experts from the United States of America for the helpful document and proposed to use it as a starting point.





Le Secrétaire général souhaite la bienvenue à l’ensemble des participants de cette Commission spéciale. Il indique que c’est la dernière fois que se tient cette réunion dans l’enceinte du Palais de la Paix. Le bâtiment va, en effet, être totalement détruit afin d’en construire un nouveau qui permettra à l’ensemble des experts de travailler dans de meilleures conditions.





Il souhaite, en outre, faire part d’un événement récent qui a eu lieu ce lundi. En effet, l’Ambassadeur des Pays-Bas à Ottawa a remis à M. T.B. Smith la très honorable distinction royale de Commandeur de l’ordre d’Oranje-Nassau. M. T.B. Smith a contribué de façon considérable aux travaux de la Conférence, notamment par sa présidence de plusieurs Sessions diplomatiques. Le Secrétaire général souligne qu’en conférant à M. Smith cette distinction, le Gouvernement des Pays-Bas a également souhaité honorer le soutien du Gouvernement du Canada aux travaux de la Conférence de La Haye.





The Secretary General stated that the meeting could not have taken place without funding and thanked the Governments of Austria, Croatia, Ireland, the United Kingdom and China (Hong Kong Special Administrative Region) for the funding they provided and Norway for the funding they promised. At that moment the deficit was about 15,000 Euros. He went on to thank the State Department of the United States of America and Mr Kovar for the meeting they had organised and the report that Mr Kovar has kindly prepared. 





The Chair referred the experts to the agenda, on which intellectual property was the first point and suggested that the Expert from the United States of America, who took the initiative to organise that meeting, present the report.





An expert from the United States of America explained that the United States of America Patent and Trademark Office and Department of State hosted the meeting from 29 to 31 March 2004 in Alexandria, Virginia. Experts from nine States, the World Intellectual Property Organisation, the International Trademark Association and the Hague Conference, as well as 30 to 40 other private sector experts, were present. The report had several parts. The first part dealt with the discussions in which all participants took part. Some attachments (called “tabs”) included the agenda and papers presented before or during the meeting. The last tab contained the points upon which the meeting had reached consensus. However, all experts had stated that they were talking in their personal capacities and not representing government positions. He proposed to describe the last tab and to touch on some of the other issues. The public part of the meeting had been chaired by Mr Hartley and the government drafting session by Mr Musger.





The first provision, Article 1(3), dealt with excluded matters. The words “to the extent” were added to the chapeau for clarity. The purpose was to make clear that no more nor less was being excluded than the list provided. The word “subject” was more common in common law countries than “object”, but no suggestion had been made to change it. It would be dealt with by domestic implementation. Paragraph (k) provided a closed list, while (l) provided an open list. The word “protected” had been taken out of paragraph (k) as it was considered redundant. There was an ambiguity regarding copyright in paragraph (l) in that registration of copyright was not required. A simple drafting solution would be to move copyright out of that paragraph; it would be clear and not suggesting that copyright could be registered. Also neighbouring rights would be excluded from the exclusion. The word “registration” was changed to “registration grant out deposit” in order to be more representative for different legal systems. The words between brackets in paragraph (l) created a possibility for declarations: a State would have to declare to the Depositary and it would be clear to all. The reason for this was that there was a certain amount of discomfort to the notion of an open-ended list. The objection was that an open-ended list was not clear and could lead to a lack of uniformity in the interpretation. Article z was needed to provide for declarations.





A number of other things were not accepted, although discussed. There had been a suggestion for the exclusion of intellectual property rights that arise under European Community law. 





There had also been some discussion on the incidental question issue. Regarding Article 1(4), there had been a proposal that there should be a possibility for staying proceeding while another decision was pending. No consensus had been reached to draft such provision. 





Article 6 had been discussed in some depth. There was widespread agreement that the Convention should not affect the availability of interim measures in any way. The meeting had tried to draft the provision in a more neutral way.





Discussion on Article 10 regarding damages had, as before, no outcome. Reference had been made to the 2001 text and some experts expressed the desire to recognise some forms of compensatory damages as such. Attorneys’ fees were included under Article 10(3). New drafting issues arose. 





New issues had also arisen. One of these was parallel trade or the exhaustion of rights. There had been a proposal that the Convention excluded matters related to exhaustion. The argument was that the parallel trade in pharmaceuticals was a sensitive matter for governments and a private contract should not be allowed to override these concerns. The question arose whether the current text was sufficient to allow governments to deal with this by means of public policy. 





There had also been a proposal to expand the competition exclusion to include situations where there is an “abuse of intellectual property rights having an adverse effects on competition”.





The question of enforcement was dealt with in the form of the proposed Article 7 bis. The idea was to make the enforcement section parallel to Article 1(4) on incidental questions. There was some discussion, but the Expert was not sure whether the drafting was satisfactory. In general, the feeling in the meeting was that there was little disagreement on Article 1(4) on the incidental question. There was no consensus on the second part of Article 7 bis. The Expert then referred to pages 13 to 15 of the report. Page 15 reflected some of the work done although there was no real agreement. He left the details for the discussion that would follow. A rule had been proposed that would grant discretion to a court not to enforce to the extent that the incidental question was necessary for the ruling and there was another, contrary ruling by a court with erga omnes jurisdiction. A court should in such case have discretion not to enforce. There had been a suggestion that a court could stay proceedings while a party sought a ruling on the incidental matter as a principal object. He referred to Working Document No 23 (proposal by the delegation of Japan) of the December Special Commission. 





The Chair reiterated that the meeting had been restricted to intellectual property, but that some issues had a broader effect on the Convention. He requested the experts to give comments on what they had heard and read. He urged them to try to restrict the discussion to intellectual property. He hoped that at the end the practice of seminars could be followed again to discuss and reach a conclusion, although that would not necessarily be on the same day. 





An expert from Canada was grateful to the United States of America for the initiative. She stated that in Canada there were questions on geographical indications, which are not registered, and on vegetation varieties. There was also a question as to the meaning of “registered”: did that refer to the creation or only to the notation in the register? She wondered whether these questions had been discussed in Washington.





An expert from the United Kingdom thanked the Expert from the United States of America for the work. Important progress had been made and he only had a number of small points. He referred to page 9 of the document where there was quite wide agreement and he thought that there had been improvement. In Article 1(3) the word “object” should be replaced by “subject”. The word “object” came from the Brussels Convention that had been initially drafted in French. The translators translated “objet” by “object”. According to dictionaries “objet” could be translated by “object” or “subject”. “Subject” referred to the thing concerned, while “object” referred to the purpose, which was not meant in this context. In England lawyers have become used to this wording, but for a worldwide instrument “subject” would be clearer. 





He referred to the square brackets of Article 1(3)(l) and suggested that “by the State under the law of which the right was created” should be inserted. This was only a drafting point, but it would make the text clearer. 





The Chair requested the experts to deal with general issues and not drafting matters. He hoped that Mr Musger, an expert from Austria, would again chair the Drafting Committee and noted his acceptance.





An expert from Australia drew the attention of the meeting to four matters. Firstly infringement as well as validity should be excluded. In common law, the most common defence in patent law litigation is invalidity. The issues are closely related. Secondly the Expert from Canada mentioned that vegetation variety rights were covered by Article 1(3)(l), but the text would benefit from an explanation that these rights were excluded. Thirdly, the Australian Law Council found it important to exclude copyright. Fourthly, geographical indications were not registered, but they should nevertheless be excluded. 





The Chair reminded the experts that the general manner of working, of written amendments could still be followed, but preferably after the seminar. He hoped that there would be a number of working documents the following day. 





An expert from the United States of America wanted to clarify a point concerning copyright. According to the Bern Convention, countries were not allowed to require registration. Some suggested that geographical indications should be brought under Article 1(3)(k), but no-one insisted. The possibility of a declaration under Article 1(3)(l) seemed acceptable. Vegetation variety rights was a matter of terminology and drafting: were these patents or sui generis rights? The UPOV Convention (the International Convention for the Protection of New Varieties of Plants, concluded in Paris in 1961) was the main convention on this matter. The question could be solved more easily. 





An expert from the United States of America pointed out that the phrase “grant, registration or deposit” had been used to include all the possibilities the Expert from Canada raised.





A representative of the European Community (Commission) thanked the delegation from the United States of America for the helpful document in which not all issues were solved, but which provided clarification. He explained the combined working of Article 1(3)(k) and (l). One had to look whether a right was dealt with in paragraph (k). If not, but the right arose from grant, registration or deposit, then one should turn to paragraph (l). The question of a list was not a unilateral action. If any State made a declaration, all others would be bound. In the European Community there would soon exist a European patent. The European Community had not asked for the exclusion of these rights, but expressed difficulties: the exclusion from scope should go further than validity. They were concerned since the European Court of Justice would have exclusive jurisdiction for more than just validity and infringement. He pointed out that other delegations, such as that from Australia, shared that view. 





He had three points on Article 7 bis(2). Firstly intellectual property was the clearest example, but similar questions could arise, for example with regard to immovable property. Secondly, he referred to the approaches of the representatives of the European Community (Working Document No 28 of the December 2003 meeting of the Special Commission) and of the delegation of Japan (Working Document No 23 of the December 2003 meeting of the Special Commission) and a possibility to merge them. According to his understanding there was a problem only where there was a negative main decision, e.g. on invalidity. If the court dealing with the incidental question ruled that the right was not valid, there would be no problem since there would be nothing to enforce. On the contrary, if the court dealing with the incidental question regarded the right valid while the principal court found the right invalid, there would be a problem and this is what the meeting should concentrate on. Thirdly, there was a question of suspension of proceedings on the recognition side. The Washington text only referred to the situation where there were already contradicting judgments, but the question of pending proceedings is still on the table and requires further reflection. He understood the concerns for abuse, but the possibility of suspension should not be forgotten if there would be a judgment two or three months later. The idea of suspension should still be reflected upon. 





A representative of the International Federation of the Phonographic Industry (IFPI) stated that Tab 6 was a mature document already based on a general understanding of B2B contracts. Articles 1(3)(k) and (l) should be limited to validity. While she appreciated that copyright was excluded from the exclusion, the way it was drafted could be read as meaning that for copyright and related rights one should not look at registration. She suggested a separate sentence or the narrowing down of the language. She supported the comments made by the Expert from the United Kingdom. 





Un expert de la France remercie la délégation des Etats-Unis d’Amérique pour cette initiative tout à fait pertinente eu égard à l’importance des questions soulevées par la propriété intellectuelle. Il souhaite, néanmoins, rappeler les paroles introductives du Président sur le caractère informel des discussions menées lors de cette réunion à Washington. Il constate, en effet, que de nombreux Etats n’ont pas été en mesure d’assister à cette réunion et donc de se prononcer sur les propositions rédactionnelles aujourd’hui présentées. Il estime qu’il serait contre-productif de discuter sur la base de plusieurs propositions de textes aux statuts très différents et parfois confus.





Il indique que de nombreux points soulevés concernant la substance du texte semblent très intéressants et aller dans le bon sens. Il note plus particulièrement l’intérêt des discussions relatives à la question incidente, sous réserve toutefois d’une définition de la question incidente indispensable, notamment pour déterminer si une question incidente peut devenir principale. Il souligne également la question de la suspension des procédures à titre incident lorsqu’une action principale est portée devant un juge exclusivement compétent, ou encore la question de l’obligation de non-reconnaissance d’un jugement sur une matière soulevée à titre incident, lorsqu’une action en nullité a déjà été acceptée.





Un expert de la Suisse remercie chaleureusement la délégation des Etats-Unis d’Amérique pour son initiative et son document. Il indique qu’un Document de travail est en cours de distribution et propose une amélioration du chapeau de l’article 7(1). 





Concernant les lettres (k) et (l) de l’article 1(3), il souhaite vivement que l’exclusion du champ d’application se limite aux questions de validité des droits de propriété intellectuelle.





Il estime que le dispositif relatif au système de déclaration, tel qu’il est proposé, est compliqué. Il constate, en effet, que la déclaration sera faite par l’Etat à l’origine de la création du droit de propriété intellectuelle. Alors que certains de ces Etats ne seront pas parties à la convention. Il a, en outre, été indiqué que les Etats parties seraient liés par ces déclarations. Or, le fait qu’un acte unilatéral puisse être obligatoire pour les autres Etats sans aucune possibilité de réprobation est contraire au principe même de réciprocité. Un tel système serait peu pratique et devrait être géré par le Dépositaire lui-même. Il conclut qu’il est peut-être possible d’éviter un tel dispositif en modifiant la formule utilisée à l’article 1(3)(l).





An expert from Japan stated that the delegation of Japan was not satisfied with page 15 of the report of the Informal Meeting on Intellectual Property. He referred to their proposal in Working Document No 23 of the December 2003 meeting of the Special Commission. He added that they would like to expand the scope of the provision so that it would cover decisions, not only on intellectual property, but also others, inconsistent with foreign judgments pending proceedings. 





An expert from the Russian Federation stated that the document submitted made the matter clearer. However, from what he had heard, the question remained difficult and there were no solutions that he could completely support. He agreed with the Expert from Switzerland that the declaration system would lead to multiple legal regimes and would not facilitate international co-operation. He held the opinion that it would be wise to exclude intellectual property in general.





An expert from the United States of America, speaking as part of the delegation of the United States of America and not as host of the workshop, stated that this Convention was to some extent departing from the format of the New York Convention. Today patent and trademark validity and infringement issues were considered by arbitrators world wide and these awards were being enforced. He stated that there was a danger of destroying the Convention’s utility for intellectual property and in so doing, the possibility of acceptance by the United States of America. He was afraid that by excluding intellectual property, the Convention’s utility would be reduced and interest in it would evaporate. This was one of the reasons that the workshop was organised. Although he was happy that the workshop had been held, there had been no easy solutions. A radical suggestion such as that made by the Expert from the Russian Federation would not chase away the problems of the incidental question. These issues struck at the heart of whether a successful Convention was possible. 





He stated that the purpose of the declaration system of Article 1(3)(l) was to make it easier to find rights covered by the provision. An open list would mean that one would have to turn to national laws, which are not the same in different countries. All countries would not be bound by the declarations. It was not clear to him why the suggestion made by the Expert from the United Kingdom would be necessary to make the system work. 








The Chair deducted from the discussions of that morning that what would be said had been said. He stated that the experts should try to reach some positive results. He expected more amendments, but he thought that Tab 6, although not presented as a working document, deserved attention.





An expert from Canada stated as a point of order that that was the first time that they had seen the document and wished to reserve their position. They needed at least the night to send the document home and get a reaction. 





The Chair requested the meeting to see how far they could get. He thought that the chapeau of Article 1(3) was only a drafting matter and proposed to send it to the Drafting Committee unless there were substantial problems.





Un expert de la Suisse indique que la proposition de modification rédactionnelle constitue une amélioration et qu’il faudra uniquement prévoir les changements correspondants dans la version française. Il souhaite néanmoins aborder le problème plus substantiel soulevé par la délégation suisse dans le Document de travail No 53. La proposition consiste à transférer la référence aux litiges portant à titre principal du chapeau de l’article 1(3) à celui de l’article 1(4). La première raison de cette proposition est que les deux paragraphes sont étroitement liés. En effet, en décembre 2003, les discussions sur le paragraphe 4 avaient conduit à améliorer le paragraphe 3. Or, les deux paragraphes expriment finalement la même chose, c’est à dire qu’un litige est exclu du champ d’application de la Convention quand il porte à titre principal sur ces matières. Il serait, par conséquent, préférable de concentrer cette idée principale dans un même paragraphe même si cela peut paraître redondant. Le second motif à l’appui de cette proposition est que certaines des matières visées au paragraphe 3 concernent la validité même des clauses d’élection de for. Or, leur évocation, dans ce paragraphe, uniquement à titre principal, signifie qu’elles pourraient être couvertes par la Convention à titre incident. L’expert pense notamment aux cas de transferts de droits en matière de succession, de faillite ou de fusion de sociétés. Si ces cas ne sont pas exclus alors cela signifie qu’en vertu de l’article 4, le tribunal applique ses propres règles de conflit de lois, alors qu’en vertu de l’article 5, le tribunal devrait appliquer d’autres règles de conflit de lois que les siennes. Un tel résultat n’a jamais été souhaité. Il en déduit qu’il convient d’exclure ces matières.





The Chair noted that according to the Expert from Switzerland, this was not a drafting point, but a substantive one. He proposed to discuss Working Document No 53, the proposal made by the delegation of Switzerland, together with Tab 6.





An expert from the United States of America appreciated the proposal of the delegation of Switzerland and thought that it helped to illuminate the issues. He agreed with the Expert from Switzerland. More work was needed and more consideration, for example, of banking, mergers and succession, where the current rule might pose difficulties. He was not sure that the proposal in Working Document No 53 was the best way to deal with it. Deleting “proceedings that have as their object any of” would add an element of uncertainty. They had spent a lot of time on the language and thought that that was the best way to do it. They thought that Tab 6 generally worked. He supported the proposal by the Expert from the United Kingdom that the word “subject” should be used instead of “object”.





The Chair stated that that issue was not restricted to intellectual property. He had hoped that there were no further problems and that the text could be sent to the Drafting Committee, but it had a larger impact than merely intellectual property. He suggested it be left aside until the meeting came to the discussion of Article 5.





A representative of the European Community (Commission) found that it was a wise decision. He stated that it was necessary to try to better understand the problems and asked the Expert from Switzerland to give a concrete example and its consequences according to the Tab 6 proposal and his own.





Un expert de la Suisse accepte d’improviser un exemple de situation dans laquelle le problème évoqué est susceptible de se poser. Il prend l’hypothèse où les parties, un demandeur et un défendeur, ont désigné un tribunal en France. Si l’une des parties initiales à l’accord, le défendeur par exemple, décède et qu’une succession a été mise en place, il convient de déterminer si les enfants, héritiers de cette personne, sont liés par la clause d’élection de for. Le tribunal en France va, par conséquent, se poser la question incidente de la validité de la clause pour savoir quelles sont les parties à l’accord. Pour ce faire, il appliquera en vertu de l’article 4, les règles de conflit de lois françaises. Si en parallèle un tribunal des Etats-Unis d’Amérique, parties à la future convention, a été saisi et est confronté à la même question, celui-ci appliquera les règles de conflits américaines. Or celles-ci peuvent désigner la loi américaine comme loi applicable et il se peut qu’en vertu de cette loi les héritiers ne soient pas reconnus comme tels. Ainsi, selon les droits applicables, les parties à l’accord peuvent être différentes. Or si l’article 5 est appliqué, cela implique que le droit du for élu, y compris les règles de conflits de lois, doit être appliqué pour toutes les questions de validité de l’accord. Dans cette hypothèse, le tribunal américain devrait appliquer les règles de conflits de lois françaises, ce qui n’est pas souhaitable. Ainsi, même s’il s’agit de cas très limités, il faudrait appliquer en toute hypothèse le droit du tribunal élu en vertu des articles 4(1) et 5(1)(a). Le même raisonnement s’applique en matière de faillite ou de fusion de sociétés.





An expert from Austria stated that the Expert from Switzerland had clearly shown the problem of the identity of the parties. Article 5 referred to “parties” in the chapeau, stating “[i]f the parties have entered into an exclusive choice of court agreement…”. This was not a question of validity of the choice of court agreement but a question of who was bound by it. The question was therefore currently not covered by Article 5(a) and should not be solved in Article 5. According to Article 5 the court could apply its own law to decide who was bound by the agreement. This was possibly no problem. 





An expert from the United Kingdom agreed with the Expert from Austria. He thought that the matter was not decided by the Convention and that it was not necessary to address. The Explanatory Report could deal with the issue. 





Un expert de la France remercie la délégation de la Suisse pour les questions cruciales de droit international privé qu’elle a soulevées. Il souligne cependant que l’interprétation donnée par l’Expert de l’Autriche est séduisante. Il estime en effet que la question de savoir qui est partie à l’accord d’élection de for ne doit pas être traitée dans l’article 5(a). Il s’agit, en effet, de questions relatives au statut personnel ou autre qui relèvent par conséquent du droit du tribunal saisi, fusse-t-il non élu.





Un expert de la Suisse pense que si les commentaires exposés précédemment sont avèrés justes, alors la Convention est dénuée de toute substance. La question préalable est bien de déterminer quelles sont les parties à l’accord. Il indique ne pas partager l’interprétation qui a été donnée de l’article 5. En utilisant l’article déterminé « les » et non « des » pour « les parties », il apparaît clair que les parties constituent un élément constitutif de l’accord. En outre, il appuie ses propos en rappelant la définition retenue à l’article 2(1), en vertu de laquelle la détermination des parties constitue nécessairement une question de validité de l’accord.





An expert from New Zealand did not think that the usefulness of the Convention should be spared because there was no choice of law rule to determine the parties. The New York Convention did not touch on the issue. The cases where the choice of court clause was found valid, but where the identity of the parties was uncertain, were rare. The question of validity arose more often. He did not think that it was necessary to address the issue and added that it would not be possible to address it in a way that would enjoy wide support. He had no problem with the drafting as it was.





A representative of the European Community (Commission) asked whether the proposal would have negative results. If not, it could be accepted.





The Chair stated that it was a drafting matter and asked whether, subject to the concern of the Expert from Switzerland, Tab 6 and the proposal by the delegation from Switzerland (Working Document No 53) could be referred to the Drafting Committee.





Un expert de la Suisse souhaite répondre à l’Expert de la Nouvelle-Zélande et préciser qu’il n’est pas question ici de proposer une nouvelle rédaction de l’article 5. La référence qui a, en outre, été faite à la Convention de New York en matière d’arbitrage n’est pas pertinente car elle ne traite pas de ces questions. Il indique que c’est justement ce qu’il souhaite pour le projet de convention. Pour ce faire, il convient d’appliquer l’exclusion des matières prévue à l’article 1(3) aux questions qui touchent à la validité de la clause. Il ajoute qu’il s’agit d’un problème technique qui devrait pouvoir être résolu à l’article 1.





The Chair referred the proposals on Article 1(4) in Tab 6 and in Working Document No 53 to the Drafting Committee.





An expert from the Russian Federation requested the proposal by the Russian Federation (Working Document No 50 of the December 2003 Special Commission) to be submitted to the Drafting Committee as well. He would ask the secretaries to redistribute that working document.





The Chair agreed that the document should be redistributed. The Drafting Committee would take it into consideration. He asked whether Article 1(3)(k) could also be sent to the Drafting Committee and noted the consent of the experts. 





He then turned to the more substantive question of Article 1(3)(l) where there were various proposals and reminded the experts of the original proposal of the Drafting Committee for a draft Convention (Working Document No 49 of the December 2003 Special Commission). 





An expert from the United Kingdom suggested that copyright and related rights should perhaps be put in a separate provision, rather than under an exclusion.





The Chair asked whether this was not a drafting matter and noted that the Expert from the United Kingdom agreed. 





An expert from the Russian Federation had already stated, and now repeated that he was against Article z and the reference in Article 1(3)(l) to the declarations as they would create multiple regimes and confusion.





An expert from China noted that there were policy issues and was not sure that a conclusion had been reached. He thought that it would be difficult to accommodate all concerns in the Convention. Furthermore he supported the adding of geographical indications, vegetation variety rights and utility models in Article 1(3)(k). He was not sure about the declaration system; it would be difficult to find out what would be binding and whether the effects would be restricted to that State or apply to all. He could not find answers to these questions. He stated that that system could not function well. 





The issue of the incidental question was well raised  by the delegation from France: it could be difficult to see whether the question was incidental or part of the main issue. A problem of inconsistent judgments could arise. There were two ways to deal with the problem: Articles 1 and 7 should be consistent or the Swiss proposal (Working Document No 53) should be supported. 





The Chair noted that there was food for much discussion. He directed the meeting towards copyright. He hoped that the proposals would be put on paper if they were not already on paper. 





Un expert de la France souhaite revenir sur la nature des propositions présentées. Il constate qu’il ne s’agit pas ici d’un problème lié à la couleur du papier utilisé pour la présentation de ces propositions. Des délégations se sont en effet réunies et ont atteint un consensus sur des points cruciaux ce qui met dans l’embarras la délégation française qui n’a pas pu se joindre à ces discussions. Il indique que la proposition relative à l’article 1(3)(l) ainsi que le texte entre crochets nécessitent une expertise et des consultations préalables afin d’en déterminer la pertinence. Il indique qu’il est, pour le moment, enclin à approuver les remarques faites par la délégation de la Suisse visant à éviter une convention à géométrie variable. Il conclut que la délégation de la France demeure réservée quant à ces propositions.





Un expert de la Suisse approuve la suppression du texte entre crochets. Il ne serait pas convenable de reconnaître à ce système de déclarations des effets juridiques quant au champ d’application de la Convention. Il remarque néanmoins que mention a été faite de la possibilité de prévoir des déclarations générales dans lesquelles l’existence d’une règle relative à l’enregistrement serait indiquée et qui n’auraient qu’un effet purement déclaratoire. Bien qu’il n’en voie pas l’utilité, il ne s’oppose pas à un tel dispositif. En revanche, il désapprouve la proposition du Royaume-Uni de prévoir une clause positive incluant les droits d’auteur car cela confèrerait à ces droits une importance démesurée au sein de la convention.





A representative of the European Community (Commission) stated that one could not get around the drafting problem. Regarding the text between brackets in Tab 6 relating to the declarations, it was clear from the brackets that no consensus had been reached even by the experts who were at the Washington meeting. The delegation of Canada was in favour of excluding utility models. If it were already clear that some rights would be excluded, it would be clearer to exclude them under Article 1(3)(k). The open list of Article 1(3)(l) might be difficult to ascertain exactly. If a State declared a certain right excluded, that right would be outside the scope of the Convention. There would be no jurisdiction or recognition on the basis of the Convention. For example, if China designated utility models in Article 1(3)(l), those utility models would be outside the scope of the Convention for everybody, also for contracting parties from Japan and the United States of America. If it applied only for China, it would really be confusing.





The Chair stated that the discussion was confused. The following issues had to be discussed: the text of the preliminary draft Convention (Working Document No 49 Revised); Article 1(3)(l) and the bracketed wording and the exclusion of certain intellectual property rights without really defining them; and if copyright were included, the proposals in that respect and the possibilities to make exceptions.





An expert from the United States of America thought that, with the possible exception of a future proposal by the delegation from Australia (and possibly China, of whom he was uncertain), all agreed that copyright should be included. If the Expert from the United Kingdom and the Representative of the European Community (Commission) wanted to put copyright and related rights in a different place, the experts should try. There were problems with an open-ended list without declarations. A complete list of all possible intellectual property rights did not exist. A judge would have to find the law of a foreign country, probably in a foreign language. He stated that the delegation from the United States of America did not understand Article 1(3)(l) as meaning that a right designated by one State would then be excluded everywhere. One had to have regard to the right being litigated. The purpose of declarations was to assist judges. They would be able to find information on the website of the Hague Conference, for example on the rights China designated. In response to the Expert from Switzerland, he stated that the legal effect of the declarations would be to make things easier. There were now four rights that the experts agreed to exclude and he posed the question whether more should be added to Article 1(3)(k). That would be a long, difficult and political road and he was not sure that the meeting should venture to go there. He added that there might be some easy additions. The view of the delegation of the United States of America was that Article 1(3)(l) should not be taken up in the Convention, but if it were, the system of declarations would help. 





An expert from Austria pointed out that the declaration system restricted Article 1(3)(l). Without the declaration system, the provision would be too broad. The question arose as to the position of non-Contracting States. Then in principle only Article 1(3)(k) would apply. He asked whether non-Contracting States would be able to notify rights. He replied to the concerns of the Expert from Switzerland by stating that the declarations provided only information and no obligations. This might be a compromise solution.





An expert from China stated that she was confused about declarations without legal effect. It would be absurd that non-Contracting States would be able to subject all rights to registration and in this way exclude them and bind other States to the exclusion. 





The Chair stated that only validity problems were excluded from the Convention under the current proposals. There was a difference between the two proposals. According to the proposal of the delegation of the United States of America, designation is a condition for the exclusion. If a designation were made by China and China was a Party to the Convention, then no validity proceedings could take place under the Convention. According to the other proposal, any State, Party or not to the Convention, could make a designation of intellectual property rights with the effect that the validity issue would be excluded from the Convention.





An expert from China stated that the system of declarations would be contrary to international law. These declarations would not be without legal effect. She noted that no consensus had yet been reached on copyright. She stated that she did not understand the discussions and added that the declarations would have legal effect and that the Expert from Switzerland was correct. 





The Chair suggested having discussions during the break to clarify the issues to the delegation from China and others. 





An expert from Switzerland noted that the Expert from China understood the problem.








The meeting ended at � FILLIN "Please fill in the time at which the meeting started"\@ "H.mm" \* MERGEFORMAT �1.00� � FILLIN "Please select am or pm" \* MERGEFORMAT �p.m.�
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