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1.  Relationship between intellectual property rights and competition laws

Members agree that some licensing practices and conditions pertaining to intellectual property rights restrain competition and have adverse effects on trade and impede the transfer and dissemination of

technology.  Members agree to specify in their legislation licensing practices or conditions that in particular cases constitute an abuse of intellectual property rights having an adverse effect on competition in the relevant market.

2.  Control of Anticompetitive Practices Advisory Committee

An Advisory Committee on the Control of Anticompetitive Practices (ACCAP) is established.  The ACCAP shall at least once very two years to provide assistance to Members seeking to implement of Article 40 of the TRIPS.

3.  Essential Software for Access to Knowledge and Transfer and Dissemination of Technology.

Within two years the ACCAP will identify essential software that is critical for access to knowledge and the transfer and dissemination of technology.  This list shall be updated at least every [four] years.

The ACCAP will publish and best practices guidelines for Members seeking to promote competition and access to essential software, addressing at least the following topics:

a. Government procurement policies relating to the licensing of software, and requirements for


i.   Open interfaces,


ii.  Obligations for software source code be released to the public within a fixed period of time,


iii  Use of standards compliant file formats for data storage,

b. Obligations to license interface information on a non-discriminatory basis,

c. Excessive pricing of products with significant market power.

d. Application of essential facilities and tying doctrines, with particular emphasis on obligations to un-bundle software components that are potentially competitive from components have substantial market power.

4.  Excessive pricing of essential knowledge goods

The ACCAP will collect and dissemination information about state practice on addressing problems relating to excessive pricing of essential knowledge goods, including education materials, essential

software, library reference materials and scientific databases.

Article 40 of the TRIPS Agreement

Section 8: control of anti-competitive practices in contractual licenses

Article 40

1. Members agree that some licensing practices or conditions pertaining to intellectual property rights which restrain competition may have adverse effects on trade and may impede the transfer and dissemination of technology.

2. Nothing in this Agreement shall prevent Members from specifying in their legislation licensing practices or conditions that may in particular cases constitute an abuse of intellectual property rights having an adverse effect on competition in the relevant market. As provided above, a Member may adopt, consistently with the other provisions of this Agreement, appropriate measures to prevent or control

such practices, which may include for example exclusive grantback conditions, conditions preventing challenges to validity and coercive package licensing, in the light of the relevant laws and regulations of

that Member.

3. Each Member shall enter, upon request, into consultations with any other Member which has cause to believe that an intellectual property right owner that is a national or domiciliary of the Member to which the

request for consultations has been addressed is undertaking practices in violation of the requesting Member’s laws and regulations on the subject matter of this Section, and which wishes to secure compliance with such legislation, without prejudice to any action under the law and to the full freedom of an ultimate decision of either Member. The Member addressed shall accord full and sympathetic consideration to, and shall afford adequate opportunity for, consultations with the requesting Member, and shall cooperate through supply of publicly available non-confidential information of relevance to the matter in question and of other information available to the Member, subject to domestic law and to the conclusion of mutually satisfactory agreements concerning the safeguarding of its confidentiality by the requesting Member.

4. A Member whose nationals or domiciliaries are subject to proceedings in another Member concerning alleged violation of that other Member’s laws and regulations on the subject matter of this Section shall, upon request, be granted an opportunity for consultations by the other Member under the same conditions as those foreseen in paragraph 3.

